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WAR & ECONOMY 


WHY LEF NOT THIS- BE. SOLVED BY THE HOUSE OF 
| “BRAVO” TAILORING ` 
Ld 
HO in the recent years of their short existence, have shot ahead of 
most of their Cini They boast of being CHownINGHEE'S 
(CALCUTTA) one of the: fargest, most up-to-date tailoring organisations; still 
they are on the crest of the wave of popularity. And ie de above all 
others ? 


BECAUSE — MEN " 
"SUPREME IN QUALITY 


I. The criterion in the making of selection of most 
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ol PERFECT WORKMANSHIP 
ett * ^ 2, The watchword of their traditional craftsmen in the 
^ - country. ` 


"UNFALTERING SERVICE 


3. The aim and object of their entire organisation. 


SACRIFICING -SPIRIT 


| 4. Grave economic crisis of the country initiated them 
ih the spirit of sacrifice of a big profit and satis- : 
faction with a marginal one. 


Thern be no need of singing extravagant praises of the House of 
“Bravo” Tailoring. ‘Your early visit to the establishment will surely 
convinge you of the aforesaid truth. < 


When busy, ring up Cal.179, making an appointment, and you will 
find everything at*your door without any obligation. 


‘CALCUTTA SHIRTS MEG. CO. 


. * Tæ House oF “ BRAVO" TAILORING 
*10/D, CHOWRINGHEE ROAD. CALCUTTA. 
Phone: CAL. 179 
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Guaranteed Genuine Guinea Gold 


-.-Jewelleries of latest designs are 
always in stock for sale and also 
made to order. . 
- CHARGES MODERATE 


AM orders are executed with all 
punctuality & perfect honesty. Mof- 
fassil Orders are executed per V.P. P. 


OLD GOLD & SILVER EXCHAN- 
-GED FOR NEW ORNAMENTS. 


_ Catalogue free on application. 
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Oar shop remains entirely closed on every- Sunday. and on every Thursday after 2 P M 
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A Letter from The Hon'ble Sir Harold Derbyshire, 
KT., K.C, M.C., Chief Justice of Bengal to the 
Editor of the University Law College Magazine 


K 
š December I5, IQ4I. 


THE EDITOR, 


CALCUTTA UNIVERSITY LAW COLLEGE MAGAZINE, 


. DEAR SIR, : 


~ I have received your letter of December 3rd. 


I wish the University Law College and the Law College 
Magazine every success in their efforts to encourage and spread 
the study of law. The present critical times are the outcome of 
& struggle between those who at the bottom believe in the rule 
of law and those who do not. I hope that by the time the next 
issue of the Magazine appears the struggle will have ended 
successfully i in favour of the rule of law. 


With regard to your request for a photograph, I — 


S d havggerot got any. 


With every good wish to all those engaged in the study 
of law. 


. . I am, 
l I Yours sincerely, 


| Wa < 


High Cou 
CALCUTTA. 
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Tue seems fo be moving faster in 


,oür age. Speed is the slogan of 
the day. Events overlap events and 
` soon pass into the darkness of oblivion. 


In the end we find a strange confusion 


filling the air. Every day seems to 
bring some new: possibilities and even 
So some unknown prospects. But a 
retrospection might reveal yawning 
gaps which the time's delinquency has 
left unfilled as the year passes by. 


The old year has lapsed into the - 


wonted track and a new one has begun 


` its journey. Our old hopes revive and | 


we expectantly look forward to the days 
that come. - We know not what they 
would briñg us but the shape of things 
to. come ‘seemg#tb be an unshapely 
mass. 


= ` 


* ow * 
“what he and Mr. Roosevelt had pri- 
marily in mind. was the extension of 
freedom to those states and nations of 
Eutope. that were under the tyranny of 
Nazi regime. 
- addressing the Indian Labour Office 
Conference at New- York said: “We 
agree with the view recently expressed 


4 
had 


The Britis Premier has told us that. 


.His Deputy Mr. Attlee, - 
, September, 1939. 


by Mr. Sumner Wells that planning 
for'the-post-war period cannot be left 


-until the end of the war and we in the 
United Kingdom are therefore consi- : 


dering our plans now." Whatever 
may be their plans and however suit- 
able may such a reorganisation of the 
whole world be to the Anglo-American 
interest, we are afraid of the basic 
assumption underlying such an 
arrangement. In order to create a 
really new world order the underlying 
policy of Europe's right to overlord 
Asia and Africa must be abandoned at 
the very beginning. The old attitude 
of master and servant will never contri- 
bute to a lasting peace. On the other 
hand it will prove to be the fertile 
ground of fresh rivalries in the future. 
The crude acquisitive instinct which is 
the root of the most of the world woes 
must die out before the creation of a 
new world order. 
* +t * 

' Much water has flowed down the 
Ganges since the fateful month of 
England declared 


war on Germany. The Nazis swept 


. over. France and Poland. Norway, 


— T — 
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Belgium, Bulgaria, Rumania, Greece 


and Holland all failed to stand the- 


shock of German wàr machine. -Russia 


was invaded and the Nazi drive threat- 


ened the very gates of Moscow. Their 
present rally, of course, leaves room for 
much speculation. Who knows what is 
in store for them in the coming spring ? 
The back-eddies of the Western turmoil 
fired the Jap War Lords with Imperia- 
listic ambition. And they launched a 
tremendous attack on the  Anglo- 


~ Américan. possessions in the Far East, 


thus jeopardising the long-enjoyed 


' peace and prestige of the greatest 


powers of the world. Every one is well 
aware of ‘the, result.’ The Pacific 
‘Islands, Malaya and Singapore fell into 
their hands, one by one. The grave 
situation in Burma is drawing the war 
closer to us. We in India are losing 
the smug complacency hitherto enjoyed. 
The clouds of war are threatening us 
all The unarmed millions in India 
can hardly keep their morale intact. 
In a four-dimensional war, as is raging 
in the West.and the Far East, human 
security has become a myth. Besides, 
there is no more any Singapore or the 
Prince. of Wales to forestall the 
Japanese hordes. The people asa 
whole are quite at a loss to decipher 
whereon they might pin their hopes. 
It would appear that the British can 
checkmate the Jap advance only if the 
forces now fighting in Burma can prove 
their mettle against the mighty drive of 
the enemy. There is not even a shade 
of doubt that the Japanese will have a 
stiff opposition there. : Even the Chinese 


will stake every thing. But there must 

be an easy flow of supplies from and . 

through India. 
* a 


* * 


„India now comes in the limelight. 


. The geographical position and her - 


potency in the production and supplies 


of ‘war materials are of paramount 


importance these days. Her man- 
power is immense. The British are no 


doubt doing their best to train up 


soldiers and pilots from among the 
Indians. More men and. materials will 
flow in abundance if the people are 
energised with the thoughts of free life. 
It is by friendship and fellow-feeling 
that they can have willing co-operation 
from the people of India. We feel that 
it is high time that our masters should . 
rectify their mistakes of the past. India 
is now roused to political consciousness. 
The Indians feel.they have a right: to be 
free.. If they are to fight for demo- 
cracy, they must have a democracy to 
fight for. No make-believe policy will 


` be of any avail at the present moment. 


The consciousness of national unity is 
to be viewed pari passu with the feel- 
ing.of kinship . exi8tigg between the 
Hindus and the Musalmans. This 
dispels any plea of disunity among the 
Indians ‘which has hitherff baffled the 
British desire of imparting freedom to^ 
India. Asa matter of fact the common 
danger without ‘and the moral senti- 
ment of national consciousness within 


` have worked to instil in the’ minds of 


the people here to rise equal to the ' 
occasion in the’ demand of a right to 
freedom. .. — Tuz EDITOR. 


CURRENT COIN 


E VERY year brings into the College 


a new set of graduates who not 


only enter into the ever-widefting circle 
of the. University Law College men but 
also supply the very life blood of the 
College. -Every year some of our boys 
leave and others occupy their place. 
This is the reason why the College 
remains ever fresh, ever green and 
ever youthful. To those who leave us 
we extend our sincere wishes for a 
happy and prosperous life ahead and to 


those who come we extend a hearty 


welcome, 
* * | * 

While rejoicing among. our . new 
. friends we have got to record our deep 
. Sense. of sorrow àt the death of one of 
our distinguished alumni, the late Pro- 
fessor J. N. Dasgupta. This melan- 
choly event took place when the last 
issue of our College Magazine was in 
the press and cogjd not therefore be 
noted in it. Hf was an o'd student 
of this College. He took his B. L. 
degree in 19*5 and: M. L. in roro. 
I He was a Professor of Philosophy in 
the Ripon College from tor5 to 19x16. 
He was appointed a. Pfofessor in our 
College in the year 1920. 


Reader of Law. After a few years of 
service in that University 'he was ap- 


pointed thé Head of the Department of ° 


Law. °: ' 


. nations. 


Banerjee, the 


In 1922 he 
joined the Dacca University as the. 


The world has suffered an irreparable 
loss by the death of Dr. Tagore, a noble 
son of Bengal, whose contribution to 
civilisation and the quality of whose 


geñius have earned for his country an 


honoured place in the comity of 
Through him India has given 
her message to mankind. His unique 


achievements in the fields of literature, - 


philosophy, education and art have not 
only won fame for hinfself but also have 
raised the status of India in the estima- 


tion of the whole world. . 


x. * . * 


We very much appreciate the unveil- 
ing of the statue of Sir Surendranath 
prophet of Indian 
Nationalism at a conspicuous place fn 
the Calcutta Maidan. The unveiling 
ceremony was done by Sir Tej Bahadur 
Sapru. Sir Surendranath Banerjee is a 
glorious tradition to the posterity. The 
memory of this great man will survive 
forever for the zeal with which he 
sought to move the inert mass of India. 
In this enterprise he had a singular gift 
in his favour which is so necessary, 
namely, the power of making wonderful 
speeches. None of ‘his audience were 
able. to. resist it. Rightly or wrongly 
Surendranath „must win. But this was 
not all. Behind the language stood the . 


man with all his ideas deeply formu- 


lated. Most of these have since found 
expression in his pen. Ata later period 


= == 
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of life he did not agree with the politic- 
ally progressive group and retired into 
private life. This grand old man had 
however seen the '' Nation in making "' 


and certainly he had the good fortune ` 


of finding himself to be one of its 
most important architects. His hgnd 
was felt everywhere and when, as 
a matter of fact, this nation is fully 
grown tbe subtle influences that he has 
left behind will find their full bodied 
image. Thatis the day when Surendra- 
nath will be fully understood. To-day 


. weonly pay our homage to the memory 


of the departed great. 
~. $ : * * 

In this session the College has lost the 
services df three of its professors, one 
by resignation and two by superannua- 
tion. The ever-increasing professional 
work of Professor Hiralal Chakravarty 
was making it difficult for him to 
continue his teaching work in this 
College. For the last two sessions, he 
was practically on leave throughout, 
joining the College only occasionally. 
At last he decided to resign his services 
from the beginning of this session. He 
was appointed a professor of this 
College in the year 1911; he has thus 
served this institution for thirty years. 
It was a pleasure to listen to his lectures 


_ on Hindu Law which was his special 
His resignation has been a ` 


subject. 
distinct loss to the College. But we 
take comfort in-the thought that greater 


- achievements await him in his profes- 


sional career. 
: * + * 


Probssar- age. Chandra: “Valin 


joined the College in the same year as 
Professor Chakravorty but is older in 
age, being 67 at the time of his retire- 
ment. He gave up the profession of 
law many years ago and was devoting 
his whole-hearted attention to teaching 
only. His colleagues and students will 
miss him very much and we hope he 
will be spared many more years to 
enjoy his well-earned rest. 
' * + * - 

` We have been extremely sorry to 
part with Professor A. C. Dutt whose 
retirement took place on the rst July, 
194I. The son of a distinguished 
father, he was a finished product of the 
University of Oxford. He was not 
only a successful teacher but a man of 
varied activities. For several years he 
was a member of the teaching staff of 
the Post-graduate Department of our 
University. He was once elected to the 
old Bengal Legislative Council His 
connection with the College began in 
I9gr3. He has rendered valuable 
services as a Coroner of this city. But 
the reason for which the College has to 
remember him moskjs the keen interest 
which he always used to take in the 
extra academic activites of our 
students. After the suddeh and prema- 
ture. death of Prof. D. N. Mitter, it was 
he who carge forward and lent his 
energy to the'services of the College 
Union. For:two successive sessions he 
was its President and guiding spirit. 
The illuminating addresses which he 
delivered af President of the Union on 
the occasion of the Annual Social 
Gathering and which are printed’ in the 


E up <= g 
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past issues of the magazine; contain ` 


very valuable suggestions. His contri- 
butions have .always 


journal. His “Oxford Memories" 


.whith was first published in the States- 
` man and was reproduced in this 


journal, is a fascinating pen-picture of 
the life he spent at Oxferd fh his student 
days. Even the present issue of the 
magazine publishes an article which 
was written by him several years ago. 
By his retirement he has left a gap'in 
the life of the College which it will be 
difficult to fill up. 
2 * | * * 

The elevation of Dr. Radhabinod Pal 
to the Bench of the Calcutta High 
Court has been a source of sincere joy 
to the teachers and students of this 
College. As has been rightly observed 
his has been a romantic career. Even 
in these days when the prospect at the 


Bar is nothing but dreary, his life may . 


be held out before our law students as 
a shining example of what patience and 
industry can achieve. For 14 years he 
was a member of the teaching staff of 
this College. „His, scholarship, pro- 
found knowlage of law, deep study, 
and above all his charming personality 
will make Dim an ideal judge. 

* * * 


The new Bengal Ministry is com- 
plete.. It is a-ministry of nine. We 
feél proud to find that of these nine 
Ministers, two had long been connected 
with our College. -One is our- beloved 
Principal. Mr. P. N. eBanerjee, M.A., 
B.L., P.R.S., Barrister-at-Law and the 


other is the Ex-Vice-Chancellor of the : 


enriched this - 


Calcutta University and Ex-President 
of the Governing Body of our College 


Dr. Syamaprasad .Mookerjee, D.L., 


D.Litt., Barrister-at-Law. In offering. 
our sincerest felicitations to them, we 
cannot but feel that portfolios of 
Revenue and Finance have been rightly 
entrusted to their respective hands. 
Ihe Hon' ble Mr. A. K. Fazlul Hug 
tas acted wisely by selecting capable 
colleagues like them. We hope that 
reforms of a far-reaching character will 
be inaugurated by them so that these 
will not only stop the hasty legislation 


of the last Huq Ministry but will raise 


the standard of legislation to a higher 
level than ever. i 
* * * 

In recent years many distinguished 
lawyers have been called upon by the 
Calcutta University to occupy the 
Tagore Law Chair but it is a matter of 
regret that although several years have 
passed since their appointment their 
lectures have not yet been delivered. 
We therefore note with sincere pleasure 
that with Sir N. N. Sirkar, K.C.s.I., 
Tagore Law Lecturer for the year 
IQ4I, there has been no such delay. 
We hope that the lectures he delivered 
on the Law of Arbitration in British 
India in December and January last 
wil occupy the same place in this 
countfy as Russel on Arbitration in 
England. 

* * * 
©The appointment of Dr. B. C. Roy, 
B.A., M.D., F.R.C.S. (Eng.), M.R.C.P. 
(Lond.), as Vice-Chancellor of the 
Calcutta -University in succession to 
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Sir Mohammad Azizul Huque, has 
given satisfaction to all sections of the 
public. He has been a Fellow of the 
, University since the year 1916. During 
all these years he has always taken an 
active interest in its affairs and has thus 
acquired an intimate knowledge of the 
intricacies of its administration. This 
honour has come to him as a fitting 
reward for the services which he has, 
actually and ungrudgingly, rendered to 
the University so long. We are con- 
fident that he will not only maintain 
the tradition of his high office but 
under his guidance and care, the 
University will show improvement in 
all its departmertts. We offer our 
congratulations to him. 


* * * 


We are very`glad at the appointment 
of Sir Mohammad Azizul Haque, as 
the High Commissioner for India in 
Londen in succession to Sir Feroze 
Khan Noon. He was the President of 
the Governing Body of our College for 
the last four years. We congratulate 
him upon his new appointment. 


* * * 


We feel it a great pleasure to note 
that on the recommendation of the 
Syndicate, the Senate has appointed 
Pandit Jawaharlal Nehru and Sir 
Jogendra Singh, Kamala Lecturers of 
the University of Calcutta for the year 
1942. The subject of Pandit Nehru’s 
lecture will be “The Discóvery of 
India,” while Sir Jogendra Singh wil 
speak on “Rise of Sikhism and its 
contribution to Indian Nationhood."' 


We are very happy at the appoint- 
ment of our beloved Vice-Principal 
Mr. A. C. Karkoon, M.A., B.L., as the 
Officiating Principal of our College. 
He feeds little introduction to us. * As 
an administrator and educationist he 
has a longstanding reputation and his 
ungrudging Service as a Vice-Principal 
can hardly be overlooked. His long 
experience, charming personality, noble 
heart and proved abilities will stand 
him in good stead in his new role. 

* * * 


We offer our hearty thanks to Pro- 
fessor Mohinimohan Bhattacharrya, 
Professor Sitaram Banerjee, Professor 
Asoke Sen and Ajoy C. Dutt, Esq. 
our ex-Professor, for having kindly 
contributed articles to this number of 
our Magazine. We must also thank 
Mr. Robi Bose a.third -year student of 
our College and a member of the 
Working Committee of our College 
Union for helping us in every matter 
in connection with this Magazine. 

+ * * 

This year we have received many 
advertisements. The dfÉeertisers may 
rest assured that their patronage will 
fetch them great values. 

* * * 
We acknowledge the receipt of the 
following Magazines with *thanks : — 
(x) The Law College Magazine, 
I . Bombay. 
(2 The Madras Law College 
ES. - Magazine. 
(3) The Lahore Law*College 
Journad. 
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(4) The Patna Law College 
Magazine. 
(5) The Bangabasi College 
: Magazine. 
(f) The Scottish Church College» 
Magazine. 
(7) The St. Xavier's College 
. © Magazine. 
(8) The Presidency College 
l ° Magazine. 
(9) The Sykes Law College 
Magazine. 
(io) University College of Law 
i Journal, Nagpur. 
(iar) Vidyasagar College Magazine. 
(r2) The Bengal Weekly. 
(13) Hardinge Hostel Magazine. 


»* * + 


The Session (r941-42) of our Har- 
dinge Hostel began well, but with the 


thickening of the war-clouds omthe 


horizon of India its activities could not 
function in the normal way. Many of 
its activities were, therefore, to be 
curtailed like other such institutions. 


We are glad to receive a copy of the 
Hardinge Hostel Magazine. This is the 
first printed issue of a Hostel Magazine 
and is so unique of its kind. We really 
rejoice over this achievement of Prof. 
Sadhan Chandra Roy Chowdhury. We 
must also congratulate its present 
Editor. 
° The tenure of office of the present 
Editor has come to a close. It is his 
duty to acknowledge his special grate- 
fulness to the Hon’ble Mr. P. N. 
Banerjee, Prof. A. C. Karkoon (Offg. 
Principal), Prof.  Ramendramohan 
Majumdar, Prof. Jajneswar Majum- 
dar, Prof. Askoe Chandra Sen and 
Prof. S. N. Bhattacharya for their 
kind help and direction. A moment’s 
sweet companionship through the midst 
of years bring with it the memories of 
a joyful past. To his successor he 
offers a hearty welcome, to his feHow 
students he wishes all success and to 


* * * 


his sympathisers he bids his farewell. 


His sincerest thanks to all. 


RAPINDRANATH TAGORE 


Pror. M. M. BHATTACHARJI, M.A., B.L., P.R.S., PHD. U 


HERE are more reasons than one 
why the Law College Journal 
should do honour to the memory of 
Rabindranath, although he was neither 
a lawyer nora jurist. He was not only 
_ the greatest Indian of the present age, 
but the greatest of the moderns in the 
domain of literary creation. More than 
any other Indian he is known in the 
East and in the* West,—and he is 
known to the best and most represen- 
tative men. , Rabindranath is not asso- 
ciated with any particular party, sect or 
dogma: his message transcends the 


limitations of these, and is suggested by 


the ''eternal verities ” which have a 
spontaneous appeal. More than any 
other son of India—living or dead—he 
has succeeded in raising our country 
and its culture in the estimation of the 
world, and this has not been without 
its influence even on its political status. 
He was the first Asiatic to be awarded 
the Nobel Prize of Literature, and there- 
fore the earliest to challenge the intellec- 
tual supremacy of Europe. His works 
have been translated into a larger num- 
ber of languages than any other Asiatic 
author's and bid fair to be immortal. ` 
Rabindranath as a poet has often 
been discussed, and this is not really 
the place for further discussion, nor is 
English its proper medium. He is yet 


° 
too near us to permit a proper perspec- 
tive of hi$ creative genius. Modern 
Bengali language and modern Bengali 
poetry would have been impossible 
without him, and it is not an exaggera- 
tion to say that these only shine in 
borrowed light. Rabindranath's 
thoughts and phrases form their very 
warp and woof, and determine their 
texture. Though a fresh form of litera- 
ture, more realistic and with greater 
verve, has just made its appearance, it 
would be inaccurate to suggest that 
Rabindranath's age has passed away or 
that his influence is dead. 


. Rabindranath belonged to a long- 


lived family, and was himself blessed 
with a remarkably long life. He re- 
tained his health, intellectual vigour 
and capacity for arduous work almost 
up to his last days. In his youth, his 
energy and  enthusasm knew no 
bounds. He has gon? on working,- 
either in his study or in the office at 
Santiniketan or at the class-rooms, from 
early morning to midnight. The in- 
tense heat of June has not inclined him 
to leave SantiniRetan for the hills or 
even to enjoy a mid-day siesta. "The 
biting cold of January has not been 
able to keep him cenfined to bed later 
than 4 P.M. "He hag often been his 
own clerk, amanuensis, servant and 
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His personality gathered round 
him numerous admirers at Santiniketan, 
and they admired his capacity for 
taking pains as much as his unparalleled 
genius. The present writer had the pyri- 
vilege of meeting Rabindranath at his 
residence Uttarayan in Santinthetan on 
his eightieth birthday. Whag a contrast 
to the active, brillant. figure beaming 
with energy and wisdom, which peoplé 
had always been so familiar with! The 
poet had been ailing for about. a year. 
His luxuriant grey hair was crépped 
short, his eyesight was impaired and he 
complained of partial deafness. Move- 
ment was difficult, and he had ‘to ‘be 
helped out of his room. The valley of 
the shadow of death was in sight and 
the flesh was naturalky. weak, but the 
spirit was yet strong, and vented itself 
forth in the memorable address on the 
present crisis in human civilization. 


Rabindranath’s personality and acti-' 


vities have been wonderfully manifold. 
The poet has been a school-master, a 
Professor.in the University of Calcutta 
and a lecturer on Indian Culture and 
Philosophy in famous centres of learn- 


ing in Europe ñd America. He was 


the first Indian to deliver the Hibbert 
lectures. Politics has attracted him as 
much as rural uplift and indigenous 
industry. He once presided over the 
Bengal Provincial Conference, and ad- 
dressed numerous political meetings in 


. the days of Swadeshi and anti-Partition 
agitation. 


Surool near Bolpur shows 
his interest in the* agricultural popu- 
lation. A demonstration farm here 
trieg to initiate villagers into improved 


methods. of. cultivation. 


As far as 
possible, Rabindranath has patronised 
and encouraged national industries in 
his time. Though of a quiet disposi- 
tion, and a lover of literary work in 
seclusion, he has been an extensive 
traveller. .Most of the European coun- 
tries, the two Americas, China, Japan 
and Malay have had the privilege of 
receiving him as an honoured guest. 
Many of his exquisite poems were actu- 
ally written on the sea. Not only has 
his matchless verse exquisite musical 
qualities, but his own musical powers 
too were highly developed, as were his. 
histrionic talents. He retained his love 
of music up to his last days which 
would not otherwise have been so happy 
and blissful. The poet triêd his hand 
at painting when he .was nearing 
seventy, and recognition came first in 


-Paris where.an exhibition of his paint- 


ings was held some time ago. 
In the domain of literature, wHich 


` Was his special province, he displays the 


same variety. He has been à most pro- 
lific writer, and has.successfully tried his 
hand at every species of composition. 


' He is a master alike of prose and verse, 


and songs, poems, novels, short stories, 
plays, playlets, comic sketches, essays, 
literary criticisms, philosophical dis- 
courses and philological disquisitions 
have flowed from his pen in an almost 
ceaseless stream. There is possibly no 
great writer—ancient or modern—who 
can, claim for his output this extraordi- 
nary range and variety. 

- It may be mentioned, in passing, that 
Rabindranath had been sent to Eng- 
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land, when he was only 16 or 17, lor 
legal education. It is not definitely 
known if he joined any of the recognised 
institutions, although it is a fact that he 
read English Literature with Professor 
Henry Morley in the University of 
London. He might have returned as 
a Barrister-at-Law, as one of his elder 
brothers came back to India as a mem- 
ber of the Indian Civil Service. Fortu- 
nately or unfortunately, this did not 
happen, and' we have in him not a 
lawyer, but a great poet and artist with 
a comprehensive vision and a brilliant 
. personality. 

It would be interesüng to speculate 
on how, as a, lawyer, this splendid 
genius might have shaped or how he 
would hav& done as a student of Juris- 
prudence. Would he have been in his 
element in the ]law-courts? How 


would he have argued his case, examin-. 


ed and cross-examined witnesses or 
driwn up grounds of appeal? The 
answer that readily suggests itself is 
obvious—a man with his spiritual vision 
and fine sensibilities could not succeed 
at the bar. However plausible it might 
look, it cannot be regarded as absolutely 
convincing. There is not any inherent 
incongruity between 'spirituality and 
aesthetic sense on the one hand, and 
shrewdness of judgment and business 
instinct on the other. Instances are not 
wanting to show that they can well go 
together. We are likely to be misled 
by what we know of Rabindranath as 
he had developed. It is not impossible 
that be should have developed differ- 
ently under different circumstances, 


° 


without losing his distinctive qualities 
and finer attributes. What is difficult for 
men of ordinary calibre, may be easy 
enough for geniuses. Literary men 
have made their mark at the bag. In. 
Bengal we had Michael Madhusudan 
Dutt, Hemchandra Banerjee and Atul- 
prasad Sen. Though not lawyers, 
Bankimchandra and Rameshchandra 
^were hard-worked administrative offi- 
cers.  Saratchandra was a clerk, in 
Burma, with hardly any leisure or 
oppórtunity for literary activity. None 
of them was above want and worry like 
Rabindranath, and all of them lived 
iaborious days. From what is known 
of Rabindranath as he has been, it 
would be quite safe to say that he would 
not have been a failure as a professiona! 
man. He managed his ancestral 
Zemindary quite creditably, and he has 
built up the great centre of culture 
known as Visva-bharah. At any rate, 
there was nothing that could stand in 
the way of his becoming an erudite 
Judge or a distinguished jurist. 
Rabindranath is the product of. a 
country that has been without the bless- 
ing of independence f% centuries. Yet 
he is a prophet of humanity, a great 
champion of international good-will, a 
beacon to the two hemispheres, holding 
out the anodyne to '' the sick hurry and 
divided aims ’’*of modern materialistic 
civilization. He has created new values 
to which the East as much as the 
West—weary and restless—has turned’ 
eagerly for peac? and solace. His 
demise must fill every heart with sor- 
row and a sense of irreparable Joss. 
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Who can take his place in a hundred or 
. a thousand years to come? On whom 
can his superb mantle of inspiration 
possibly fall? 

Evéry time a dear one passes away, 
the sphinx-riddle of birth and death 
knocks afresh at the gates of our hearts 
for solution—we are orice ‘more con- 
fronted with the enigma which must 
ever remain inscrutable. Rabindranath 
was dear to Bengal, and today even the 
most sedate amongst us are agitated 
with pressing queries: how could one 
like him be ushered into this world? 
What is the end of the soul so beautiful, 
so delicate, so pregnant with wisdom? 
If immortality is in store for it, has it 
suffered a sea-change into some thing 
richer and stranger ° 


There can be no answer. But we 
seem to see his angelic figure soar aloft, 
 suffused in the soft light of the falling 
- sun, and hear him bid an eternal fare- 
well, in his own matchless verse, to the 
people he loved so fondly: 
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REMEDIES OF EMPLOYER REGARDING 
EMPLOYEE'S MISAPPROPRIATION 


Bv PROF. J. MAJUMDAR, M.A., M.L., Editor-in-chief: 


D EFALCATION .by servant is an 

old evil to society, which, unfer- 
tunately, has assumed a menacing 
importance by its unusual frequency in 
modern times. To.combat the evil, 
various expedients and experiments 
‘have been tried from time to time. 
Above all, the Legislature has by deg- 
rees introduced greater and greater 
stringency jnto the law relating to the 
liability of an agent. We are in our 
present discourse not concerned with 
the merits of these legislative measures, 
viz., whether or how far they are cal- 
culated to eradicate the evil complained 
of. We shall therefore refrain from 
enquiring if the law has been successful 
in securing the desired ‘result or if it 
has by its own stringency defeated its 
own end. The scope of our present 
enquiry is not to find out what steps 


can be taken to prevent the evil from 


taking place but to state what measures 
can be adopted for remedying the evil 
after it has hapened. In other words, 
we shall discuss to-day what remedies 
are available to an employer for recov- 
ering the monies belonging to him after 
they have been misappropfiated b his 
employee. 

We shall begin our discussion on the 
subject by taking the familiar case of 


misappropriation by the servant of a 
business concern. Suppose À, B, and 
C are the proprietors of a firm, which 
is under'the management of a manager 
and under him there are several assis- 
tants to assist him in the conduct of the 
business of the said firm. Now, upon 
adjustment of accounts, between the 
firm and its various customers, some 
items of money are found to be out- 
standing in the books of the firm against 
the names; of its various customers but 
are not shown to be so due in the books 
of the respective customers concerned. 
On enquiry being made, it transpires - 
that the collection agent of the said frrm 

realised the moneys on account of the 
firm from the respective customers and 
this fact 1s borne out by receipts granted 
by him in the possession of the parties 


" concerned as also by*entries to that 


effect in the books kept in the offices 
of the various customers. Qn the other 
hand, there are no corresponding entries 
in the account books of the firm itself. 
The collection «agent says that the 
moneys were made over to” the 
manager, which is denied by the latter. 
Both the collection agent and the 
manager ther are "suspended and they 
quietly leave the service of the firm. 

In these circumstances, we ares first 
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of all, to proceed upon the footing that- 


` the money- was misappropriated by the 
servant and secondly: that it was made 
over by him to tlie manager who in his 
turnehas rhiappropriated' it.- There is 
also the further question, namely, whe- 
ther even if no money was actually re- 
ceived by the manager,’ fhe circum- 
stances áre such that the money could 
not- have been so misappropriated but 
for the, neglect of duty on the part of 
the latter. In’ other words, the question 
` for consideration has to be determined, 
firstly, with referencé to the liability of 
the -servant; and- secondly, with refer- 
ence to the liability, if any, of the 
manager arising either from actual 
receipt of the money in question or 


from the want of due diligence in the ` 


discharge of his duties. 


| Re: Liability of the colleaton-agent 
of the firm. - 
The law dealing with the liability of 
persons receiving monies which belong 
not to them but to others has been con- 
sidered in.a large number of decided 
cases. While all these authorities agree 
“in holding that such- persons are liable 
for the monies taken: ‘by them, they are 
not in agreement as to the modes of 
relief available against these recipients 
af money as alse to the time-limit within 
whieh such reliefs are to be applied for. 
These authorities, when examined, 
appear to lay down different rules 
according as the persqne. receiving. the 


monies. fill different.:.characters,—as . 


agents, as cosharers or as strangers; 
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.ln so far as we are concerned with 
the remedies available against the 
ex-employee of the firm, the case falls 
within the principle of the cases dealing 
with the liabilities of agents in this 
behalf. 

Whatever doubts might have been 
ehtertained“at one time as to the posi- 
tion of a collection-agent, we may now 
take it as a. well-established rule that 
such a person is an agent in respect of 
money received on behalf of the em- 
ployer within the meaning of S. 231 
of the Contract Act. The proposition 
of law is even more broadly laid down. 
“ Money received and misgppropriated 
by a servant is undoubtedly covered by 
Art. 89 and not by Art. 36 (Limitation 
Act). If there is no misappropriation 
but mohey- Is payable by defendant to 
plaintiff for money received by defen- 
dant-and not accounted for, Art. 89 
still applies [28 I. C. 452 (c)]. That 
section contemplates a suit by a princi- 
pal against his agent for movable pro- 
perty réceived by the latter and not 
accounted for. It thus follows that a 
collection-àgént is under ‘an obligation 


‘to render his principal proper account 


for money received on his behalf by 
such agent (1C. L. J. 147; 32 Cal. 719). 

The law on this point was not defi- 
nitely settled -till recently. It appears 
that under the English law, whenever 
defendant"'has received money which 


‘in justice and .equity belongs to the 


plaintiff, itis treated as a case for 
money received by.the defendant for 


etai aida ugs eem 


UNIVERSITY LAW COLLEGE MAGAZINE 


the plaintiffs' use (32 C. 527; 33 C. 
L. J. 366). In such cases, limitation 
runs from the date on which the money 
was so received. In that view, the 
same rule apparently is to be applied 
in a case like the present, when the 
person is the collecting-agent of his 
‘employer (see also Wood on Limitatión 
4th edition P. 716). It has been point- 
ed out by the Privy Council that Ar. 
62 of the Limitation Act was intended 
by the Legislature to follow this rule 
of English law (46 I. A. 52). Appa- 
rently the Indian Courts were impressed 
by the fact that the Indian Limitation 
Act provides for cases, in which money 
is received by ome party not belonging 
to himself but to another, in quite a 
good many sections (see Arts. 62, 89, 
gO, II5, 116, 120, 127, etc.) and over 
and above these, there is that special 
provision contained in Art. 89 of the 
said Act which covers all cases of a 
like nature as arising between the prin- 
cipal and agent. Judicial opinion 
therefore leant in favour of holding that 
Art 89 took the case of an agent taking 
money on behalf of the principal out 
of the operation of Art. 62, which is 
an adaptation from the English law and 
. confined its operation to cases other 
than those of agents. (See 32 Cal. 527, 
33 C. L. J., p. 366; 20 C. W. N. 983; 
22 Mad. 342.) The application of Art. 
62 was further narrowed by excluding 
from its operation cases in which a 
member of a joint family Has recefved 
money which belongs to himself as well 
as to other members (14 C. W. N. 227: 
25 C. W. N. 356). 


Lai 


The starting point of the Indian Law 
on the subject may be taken from the ' 
year 1886 when the Judicial Committee 
held that a suit by the plaintiff against 
hiseDewan for a specific sum of meney 


. alleged to have been misappropriated 


by him and for any further sum that . 
might be peoved to be payable by the 
latter was a suit for accounts. The 
question of the period of limitation in 
that case was not decided as being un- 
necessary in the circumstances (13 I. A. 
123). Then followed the case of Asb- 
gar Ali vs. Kurshed Ali (28 I. A. 277) 
in I90I and in that case the Privy 
Council declared that Art. 89 would 
apply to such a suit and that money 
was movable property within the mean- 


- ing of that Article. 


It might now be expected that these 
cases had settled the law; but further 
difficulty was seen experienced by tne 
fact that in many cases, there are ex- 
press contracts between the parties, in 
writing, whether registered or not, 
whereby the agent has agreed to render 
accounts to the principal from time to 
tme. The result was that for some 
time to come there weme two different. 
currents of authority. In one series of 
cases, the existence of such a’ contract 
was allowed to override Art. 89 and 
bring into operation Art. II5 or 116 
Lim. Act. TheSecases'were decided on 
the footing that where there had ‘been 
a special contract to render accounts 
and the defendant failed to act up to it, 
a suit to recoyer the amount received 
by him was not a Suit for accounts 
within the meaning of Art. 89 buf.one 
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for. compensation of a breach of con- 
tract and hence it attracted the opera- 
tion of either Art. 115 or 116 as the case 


might be (1 C; L. J. 211; 12 C. L. ]. 


43; š4 C. W. N. 123 & 16 C. W. eN. 
I042). 
. allowed to'run in these.cases from the 
moment the contract to rendér accounts 
was broken by the defendant rendering 


no accounts by the stipulated period. . 


This view however did not appeal to 
all and an opposite current of authori- 
ties is to be found in the reported cases 
such as r C. L. J. 147; 8C. W. N 
II3;' 32 C. 719; and 14 C. W. N. 12r. 
The ground of decision in.these cases 
was that the. plaintiff here sued for the 
money because it was due and not 
because it represented the loss caused 
him by the defendant's conduct and in 
that view there was no occasion for 
attracting the operation of Art. II5 oz 
IIO. It was further laid down in these 
cases, that as Art. 89 makes a special 


In other words, limitation was | 


29 


provision for all suits by a principal ` 


against his agent for an account, it was 
immaterial whether any special contract 
. fo render. accounts had been made by 
.the defendant and fürther that the que-- 
tion of applying any other article could 


not arise unless Art. 89 was inapplicable - 


in the: circumstances of the particular 
case (r C. L. J. 147; 8 C- W. N. 113; 
32 C. 719; 14 'C. W.*N. r2r), `The 
case*in 32 C. 719 was taken up to the 
Privy Council and this view of the 
High Court was approved (44 C. r). 
Even before this decision, the soundness 
of the other view was doubted more 
than once although it was not expressly 


dissented from (16 C. W. N. 1042; 12 
C. W. N. 820).. However, from this 
time onward, the cases deciding the 
other way were not followed. The 
balance of authority therefore undoubt- 
edly is in favour of applying Art. 89 of 
the Limitation Act to the facts of the 
pfesent case [28 I. C. 452 (c); 20 C. 
W. N. 356; 43 C. 248; 30 C. L. J. 9o 
&» 49 C. 250] see also M. L. J. Vol. 
44, D. X5 (notes on Indian cases), where 
referring to the law' in the different 
High Courts on this point, it observes 
—''Itis now well settled that suits for . 
accounts against àn agent are governed. 
by Art. 89 Limitatien Act and not by 
Art. 115 or 116." In this view, we are 
saved from any further ,enquiry to 
ascertain if there was any special con- 
tract in this case requiring the collection 
agent to render accounts from time to 
time and a suit for accounts may thus 
be instituted on behalf of the frm 
against the said ex-employee provided 
such a. suit is not time-barred under 
Art. 89 Limitation Act. The starting 
point of limitation under this article 
is from the time when the account is, 
during the. continuance of the agency, 
demanded and refused or where no 
such demand is made, when the agency 


terminates (49 C. 250; 44 C. r‘ P. C.?). 


In the supposed case there was no 
demand at any time within the period, 
of the agency and the limitation begins 


. to run in this case from the date on 


whieh the dollection agent ceased to be 
an employee of the firm. In other 
words, if he were in the employ of the 
firm within 3 years from now, a suit to 
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recover the’ sum of money as -alleged 
to have been misappropriated. by him 
will be within time ae sy be insti- 


‘tuted. 


“Tf, on the other hand, theré had been 


'a previous demand and refusal, then 


the limitation would run from the date 
of such refusal. It is to be remembér- 
ed that the question whether there has 
been a refusal within the meaning el 
Art 89 is always a question of fact 
depending upon the particular facts of 
a given case and is to be determined 
by a reference to the principle laid 


‘down in 30 C. L. J. 90, if necessary. 


The next thing *to be considered, is, 
assuming that % suit is within tume, 
what will be the frame of that suit. 
Looking into the reported decisions, 
we find that ordinarily the suit is. des- 
cribed as one for an account and for 
the recovery of any àmount that may 
be,found due upon the said account 
being taken (see r C. 'E. J. 147: 8 
C. W. N. 113). As explained by Mr. 
Justice Banerjee in the above case, the 
suit comteplated must involve the tak- 
ing of an account. That was a case 
against the Naib of the plaintiff. .In 
several other cases, the suit was for the 
recovery of the specific sum alleged to 
have been misappropriated .by the 
agent or - for any further sum that might 


»be found due on accounts being taken. 


The P. C. case reported'in 13 I. A. 123 
was framed in this manner. Some 
doubts having been expressed as te the 
exact effect of the framing of the suit 
as above, the question was considered 
in several of the cases quoted above and 


it was decided that a suit for a specific 
sum found due on ah-account and a 
suit for an account are really thé same 
(32 Cal. 719). Accordingly in one case 
ine which the plaintiff sued’ fog an 
account against the representatives of 
his. deceased Gomostha and for the 


< money to be found due on an account 


being taken and finally in the events of 
accounts not being furnished for a lump 
sum of Rs.-go5, the opinion was ex- 
pressed that the suit fell within the 
purview. of Act 8g (per Coxe J. 
in 16 C.W. :N::1042).: The: cases in 
32 C. 719; 14 C. W. N. r2r; and 49 
Cal. 250 were all against collection- 
agents. But it appears that 28 I. C. 
452 (c) is exactly:in point. In that case 
the suit was tò recover a sum of 
Rs. 536-13-6 with interest against the 
plaintiff's servant which represented the 
amounts due on decrees and deposits in 
court and which were received by the 
defendant and never accounted for 
having been misappropriated by him. 
The High Court held that the frame of 
the suit was undoubtedly covered by 
Art. 89. It follows therefore that à 
suit may be instituted against the col-. 
lection-agent' for recovering from him 
the specific sum of money „which has 
been misappropriated by him. In such 
a case there need not be.a prayer for 
a preliminary degree directing accounts 
to be taken under O20 r. 16 C. P. C. 


for the money here is already ascer- 


tained. It seems, however, a suit for 
accounts should He filed against the 
collection-agent with # prayer for a pre- 
liminary decree directing the defendant 


TÉ ues 


vM 


REMEDIES REGARDING MISAPPROPRIATION 


to submit~a coireck account during his 
term of office’ as collection ` agent! and 


for a final decree for thé amount to.be ` 


found -due from -the: defendant upon 
such eaccount being taken. In timat 
case, any further sum that may have 
been misappropriated by him during 
the entire period of his agenty may be 


recovered in as much as in suits govern: ` 


` ed by. Art. 89,'the plaintiff is entitled to 


open, up the whole account without any , 


further TAE of pud ~ e L: 462), 


Re: TEA of the manager who was 


in charge of the firm during the niic . 


1⁄4 question... 


(A) If-. the» Peut Lived the | 


money from ns servant who made it 
over to him. Rf 


.. The nature " the suit and the limit. ` 
of time within which it.is.to be instituted . 


to recover the sum.will (as pointed out 


above) depend upon the particular. 


status of the manager. "We thus pro- 
ceed to give the different rules which 


the courts have laid down bearing upon - 


the subject: | 


In the event of the manager being a 
coparcener having the management. of 
the firm (it being a joint family busi- 
ness) the case presents some difficulty. 
The Privy Council have declared’ that 
the relation between the manager and 
the other members is mot that of.prin- 
cipal’ and agent but ‘it is much more 
like that of the. trustee. and. ce&tuique 
trust. (30 I. A. 220).- Iñ such a case 
it is'óvious that Art. 89 Limitation Act 
will not com intó: operation (25 C. W. 


. N. 36) unless: by. a contract the 


` 
1 r 7 kuni 17 ka asi 
? - 


manager constitutes himself an agent 
of the other cosharers to bring the case 


within’ that Art. (28 I. A. 227; 40 Cal. 
` I08; 27 C. W. N. 725 (P. C.)] 


In 24 Cal. 309, members of a joint 


family separated but the unrealised 


debts of the family were left undivided 
and these were subsequently recovered 
and' appropriated. by some of the 
seDarated members. In a suit for re- 
covery. of the: plaintiff's share in the 
same, it was held that Art. 62 Lim. 
Act applied to the case, that is to say, 


time ràn from the receipts of the 


money sued for. In 14 C. W. N. 
221, the plaintiff artd the defendant 
who were two brothets had divided 
betweeri themselves part of the movable 


properties. but the rest of the jeint 
family property including a joint trád- 


ing and money-lending shop was left 
in the. management of the defendant. 
In a suit by the plaintiff for a renditjon 
of the accounts of the joint business 
transactions and for a division of the 
outstandings and other moneys, it was 


‘held that profits arising from the invest- 


ment of joint family capital are as much 
joint family property as the capital or 
property from which such profits are 
derived and as such the suit was not 
for accounts, pure and simple and the 
rendering of an account was only inci- 
dental to the suit for an ascertainment 
of plaintiff's share to be paid to him on 
partition. In this view, Art. 127 Lim. 
Act*was applied. In that case the suit 
had also beén framed as a partition 


suit, "The previous case was distingu- 


ishéd on the. ground that there had 
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been a complete separation amongst the 
members. On' the other hand the latest 


judicial pronouncement upon this sub- 


ject is that Art. i20. Limitation Act 
governs all suits for-accounts against 
. the managing member of an undivided 
joint family (25 C. W. N. 356). This 
was a suit for accounts, against the 
' managing member of a joint family. 
The court in applying Art. 120 Limita- 
tion Act declared that there. being no 
express provision in the Limitation Act, 


the said Art. had always been held. 
applicable in such suits and their Lord- 


"ships indicated that they were merely 
following precedents o also 8 Cal. 
483 F.B.)., * 

. In this state of the ibas. il 


cánnot be said with precision which. 


Article of the Limilation Act will be 
held appropriate in the present case. It 
may however be remarked that the 
reason given in 24 Cal. 309 for invoking 
the operation of Article 62 does not 
commend itself to one in a case of this 
` nature in as much as it is impossible 
to say, before actual partition takes 
place, if any particular sum of money 
recovered by any. one member is 
received by him to the use of any other, 
for it may ‘very well be that the same 
may be assigned to him. on partition, 
exclusively. It is: difficult in such cir- 
. cumstances to appreciate the principle 
by which.a suit to recover the same by 
any one or more of co-sharers from the 
.managing member is treatetl as one for 


money had and received for the plain- 


tiff's use as contemplated by Article 62 
Limitation Act. Reference .may be 


N 


N 


made in this connection' to 45 Mad. 648 
(F. B.) and 45 Bom. 413; im which the 


ruling in 24 Cal. 309 was canvassed but 


was dissented. from. -In- the former 
case, the Full Bench applied Artiale 120 
Limitation Act to facts very! s similar to ` 
those reported in`24 Cal. 309. | 

So far a$ we are concerned, the ruling | 
in 24 Cal. 309. will govern us if the pre- = 


sent case be suchas to invoke the prin- ' -- 
ciple laid down. therein. . Buti in the case ` - 


of an undivided joint: family, in view 


of the ruling in 25 C. W. N. 356, it is 


submitted that, the courts will be inclin- 


_ed to. apply Article 120 Limitation Act. 

. It is hoped, ‘however, that the ruling in B 
`` 24 Cal. 309 will-be reconsidered when ` 
' the question decided by it again comes 
‘before the court and Article- 120 Limi- 
„tation Act will be extended to cover 
“cages of, separated. members as well. - 
thereby bringing the Calcutta view into ™ 


conformity with the views of the other ` 


High Courts. 


We now come to the E M f 
of the next contingency—namely, i if, 
instead of a cosharer having the man- ` 
agement of the said firm, a third person 
had been appointed as -managet and 
that manager had misappropriated the | 
said amount. This will bring the case `` 
within the principle applicable to suits - 
for accounts between principal and ` 
agent so that it will at’ once attract the . 


h operation of Article 89 Limitatiort Act 
. as indicated above. 


reported in 20 C. W. N. 356; and 43 
Cal. 248 were. those against managers, 
in which Article: 89 Was applied. The ` 


Same considerations as are applicable _ 


Toa 


i v 


In fact the cases. `` 
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to a sult for apun ss against. the collec- 
tion-agent will also, appear here. 
There is yet a third contingeney. 


This ‘will arise if the person in charge - 


had heen a receiver appointed by t&e 
. Court to whom the money was made 


over after realisation and who failed to ` 


credit the’ same in the account books. 


In the absence .of any decided case of. 
.. the Calcutta High Court on this parti- 


cular point, we are to be guided by the 
principle enunciated in cases of a like 
nature. .It has been held that the rela- 
' tionship. between the municipality and 
its chairman, who is appointed by the 


Government, ris not that of principal ` 


and agent and as such a suit by the 


municipal council against an ex-chair- | 


man to recover money embezzled was 


held not governed by Article 89 or 9o. 


Limitation Act.. The governing princi- 
- ple in such cases seems to be that the 
money taken by the receiver is what 
. in justice and equity belongs to the 


partners of the, firm and accordingly | 
Article 62 becomes applicable to the, 


suit to recover that money. It was so 
held in 32 C. 527 which was a suit by 


a co-mortgagee do recover money from . 


another co-mortgagee`who had received 


. .the money.in satisfaction. of the mort- 


gage which .stood in his own name 


alone. (see also 33 C. L. J 366; 20 C. 


| W. N. 983). - 


In so Cal. 610 here one of the heirs | 


"| of the deceased obtained the succession 
“certificate for the collection of debts to 
the deceased's estafe ang realised the 
same, in a suit by*the other heirs for the 


— of their Roue it. was held that | 


~ 


Article 62 was applicable. The rule 
deducible from these cases appears to 
be that Article 62 would be applicable 
even though the person receiving the 
money takes it wrongfully (e.g., when 
he receives it intending in fact to keep 
it.for his own use or when he takes it 


' believing himself the owner of the same) 


the law treating it as having been re- 
cewed for the plaintiffs use. This 


` view has however been recently depart- 


ed from as being erroneous on princi- 


ple by Mr. Justice B. B. Ghose in 50 


Cal..475 in a case where the suit was to 
recover the sale proceeds of plaintiff's ` 
property which had been taken away 


. by the defendant in boafide belief that 


he was entitled to it as owner of the 


` said property. It is submitted with 


great respect that the view of his Lord- 
ship is not sanctioned either by prin- 
ciple or by authority and the Privy 
Council ruling in ro Cal. 360 which, is 
cited in support does not apply to the 


facts of the case because the money 


was not merely an equitable claim of 
the plaintiff but he was also the legal 
owner thereof and the defendant had 
wrongtully come by it. In any case 
this decision stands alone and whether 
it will make a new precedent remains 
yet to be seen, There is, however, one 


. reported decision cited in Rustomji's 
" Limitation Act (30 C. 171) which is 


exactly in point. In that case Article 
120 Limitation Act was applied in a suit 
appked to a*suit for recovery of money 
received by him on behalf of the estate; 


` but in view of the above decisions it 


seems Article 62 Limitation Act will be 


/ 
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applied to a suit for recovery of money 
taken by the receiver on account of the 
. firm. 
(B) If the manager is liable for the 
servant's misappropriation. 

Assuming now that the manager did 
not receive any money which was real- 
ised by the collection-agent, the ques- 
tion still remains, namely, whether or 
not the manager has a liability from his 
position as such, quite apart from his 
having received any money. Such a 
liability arises in case of an agent under 
the provisions of Articles 211 and 212 
`of the Contract Act, which require of 
him certain amount of skill, and dili- 
gence in the distharge of his duties. If 
therefore. the circumstances were such 
in the present case that the manager 
became an agent of the firm, then ir- 
respective of his having received any 
part of the money, the manager is 
obyiously hable, if, as a matter of fact, 
there was any disregard of directions (if 
any) by the principal or neglect or want 
of skill or misconduct or want of reason- 
able diligence in the discharge of his 
duties but for which the misappropria- 
tion would have been wholly impossible 
or would have been immediately detect- 
ed. Such a case would, it appears, 
invoke the operation of Article 9o Limi- 
tation Act. In 25 I. C. 706 (Cal.), the 
defendant was an Ammukhtear of the 
plaintiff and it was alleged that the 
amount of certain decrees had been 
allowed to be time-barred by defend- 
ants negligence. It was held in that 
case that Article oo was the proper 
article to apply and.the time would run 


from the knowledge of the deferidant's 
negligence. In 13 C. W. N. 212, the 
defendant who was the manager was 
sued in respect of some money 
which was alleged to have been col- ` 
lected and not accounted for by the 
collection-agent appointed by him on 
the grourtd that the misappropriation 
was due to want of due care and dili- 
gence in his agency and it was held that 
the case clearly came under Articles 89 
and oo Limitation Act. Again in 46 
All. 175, the head accountant of a muni- 
cipality had embezzled large sums of 
money received by him on account of 
the municipality and it was the duty of 
the secretary to exercise supervision 
over the receipt and deposit of all taxes 
and income of the municipality. The 
municipality instituted a suit against the 
said accountant and the secretary was 
also impleaded as a party defendant. 
The court held the secretary also liable: 
observing ''We have decided to hold 
him liable in respect of those items only 
where the evidence affects him with 
personal notice of the arrival of a remit- 
tance, the embezzlement of which he 
failed to prevent where in our opinion, 
the embezzlement would have been 
prevented by the most ordinary and. 
casual scrutiny of the entries in the daily 
cash book before he appended the sig- 
nature by wHich he ‘certified to their 
correctness.'' ° 

The ratio decidendti of these cases 
seems to be that if the supervision of 
the account hooks had been within the 
purpose of his emplo$ment and a super- 
vision over the work of the servant was 
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a bist of his duty it is then and then 


only that the manager.may be implead- .. 
ed on that account and the period of ` 


limitation would be from the date when 


that enegBgence of' the manager . came ` 


to the knowledge of the receiver. 
As*to the criminal liability that may 

arise.in the present case ofethe servant 

or of the manager,.it may be observed, 


+ 
e£ 
4 


.here, that a prosecution for criminal 
misappropriation under S. 403 I. P. C., 
however effectual it may be as a weapon 


to. bring the actual culprit into his 
senses, is not a proper remedy for the 
recovery of the money lost to the firm 
ànd, as such, a consideration of this 
a&pect of the case is outside the scope 


.. of the present discussion. 
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THE LAW RELATING TO- ACCIDENTS WITH 
SPECIAL. REFERENCE. TO ACCIDENTS. 
CAUSED BY: MOTOR VEHICLES 


' Ajoy C. Dutt, EsQ., B.A. (Oxon.), Barrister-at-Law. 


PART I 
CIVIL LAW. 


D URING the last thirty years an 
almost revolutionary change has 
taken place in; theemethod of passenger 
and goods tranfport. The old horse- 
drawn vehicles which appear to have 
fully served the needs of our, parents, 
the buffalo and bullock carts which 
were used by our, forefathers for the 
‘carriage of their persons and goods for 
the last two thousand years, are being 
rapidly replaced by mechanical trans- 


port, more quick and efficient and 
certainly more humane in some ways. 


than the older forms, and which seems 
to be essential for the modern condi- 
tions of life with its increasing activity 
in all forms of human action which it 
tends to promote. 
pal motive power to-day. It has come 
to replace animal power, and per- 
haps steam power; it is the inventor, 
so to speak, of the aeroplane which 
involves such a tremendous change in 


the nature of transport, antl some «lay. 


perhaps it may supply all power with- 
. in the entire range of human activity. 


It may seem strange that this re- ' 


Petrol is a princi- - 


Ar 


markable change in „the method of 


transport, which has unfortunately in-: 


. volved a progressively increasing roll 


of fatal and non-fatal casualties, should 


not have been accompanied by a- 


change in the Iw relating to motor 
accidents. Speed is the thing that 
counts in modern life. It has its sanc- ' 
tion in the world’s public opinion, and 
the tendency among manufacturers of 


` ` molor vehicles is to build very fast, 


smooth-running and silent cars. 


. Human conscience, which is: ‘SO tender 


to other forms of accidents, appears to 
be untouched by the enormous list of . 
daily casualties, caused by motor vehi-, 
cles, and although protests in the form 
of police regulations and. ‘piecemeal 
legislation have been made by nearly : 
all governments, no serious attempt to 
control and minimize ‘motor. accidents 


has yet been undertaken by the,fotmu- ` | 


lation of a carefully conceived scheme . 
which’ may harmonize the -claim of f 


speed with that ot safety to human 
. beings. Such a scheme, if it is to have m 
L effect, must have an d | 


u 
` i - 
` =< t Lawas N do w 
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persone it must have the sanction 
: of me entire ae world: ` 


i cn. 


Thè principles. of liability — 
by the law of Torts for motor accidents 
are the same as for other forms of acci- 
dent. 
damages in order to „succeed, must 
generally establish. (2) negligence on the 
part of the driver of the vehicle that 
caused the. accident and (b) material 
damage to himself. A damage caused 


by accident, which 4 is not due to negli- | 


gence, doés not gerierally give rise to a 
cause of action. Negligence, which in 


common parlance’. is ‘carelessness, may ' 
be viewed subj ectively , or obj ectively. - 
We may.attempt to fix the. guilt by prov- . 
ing carelessness as an attitude of the ` 
mind, or without any reference to the - 


mind, byt the pi of the act itself. 


SUBJECTIVE AND OBJECTIVE Tests. ` 


Negligence as an attitude of the mind 


ie based upon the Roman conception ` 


that legal liability . is associated with á 


cuilty ‘mind—mens fea. A man who : 


drives his vehicle through a crowded 


' thoroughfaze at a speed. of 35 miles per `. 
hour has a guilty mind in that he is fully 


‘conscious of the likelihood of causing 


damage, although he doés not intend it ' 


—and takes thé risk. . Without. refer- 


ence: to the mind the act itself may be 


regatded as negligent because it is some- 
_ thing that a reasonable, and prudent 
` man would not do*. 


The plaintiff in a civil suit for,- 


Viewed from either ` 
angle | the result is tbe same in most ^." 


~~ 


. for another reason. 
- gence viewed as an attitude of the mind 


| + Cases, ‘but for the purpose of: proving 
. negligence the: objective test is to be 


preferred as it is not always possible 
to accurately gauge oe attitude of a 
man’s mind. 

The objective test is to be preferred 
The idea of negli- 


must differ amongst different indivi- 
ditals. “Iwo equally efficient drivers 
may honestly differ as to the speed at 
which a car can be run with safety 
through ‘Cornwallis Street at rr A.M. 
Are we to negative negligence in case of 


an accident .by the speedier driver 


simply because he thought his speed 
was within safety limits although the 


"accident might have been avpided if the 


car had been driven at a slower rate? 


Such a test by reference to the mental 
attitude of the driver would lead to 


extra-ordinary results. The objective 
test, therefore, has been preferred. 


"a Negligence is conduct, not a state of 


mind—conduct which involves an un- 


reasonably: great ¿risk of causing 


331 


damage. “ Negligence ”” says Alder- 


‘son B. in Blyth v. Birmingham Water- 


8 ¿¿€ 


works Co.* ““ is the omission to do some- 


' thing which a reasonable man, guided 


by those.considerations which ordi- 
narily regulate the conduct of human 
affairs, would do, or doing something 


‘which a prudent and reasonable man 


would not do." ''Instrictlegalanaly- ` 
sis" says Lord Wright in Lochgelly 


. Iron and Coal Co. v. M'Mullam “ neg- 


"1 Salmond gth ed | P. 454. 
3 (1856) x1 Ex., p. 784 
? (1934) A.C, p. 25. 
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EAN means more .than 'heedless OF 
careless conduct, whether in commissiori 


-< or omission: it properly. connotes.the | 
` complex .concept of duty, breach and 

damage thereby suffered by the person ` 
. Negli- ^ 


to whom the.duty was owing." 
gence in the objective sense, therefore, 
has come to be accepted as a’ basis "of 


legal liability, .and in the case of -- 


Donoghue. v. Stephenson* the House ‘of 
Lords has “treated negligence, where 
- there is.a duty to take care,as a RE 

- tort in itself.” . 

| Negligence treated je asal: gives 


rise to the question: What is the degree’ 


of care required" to avoid liability ? 
It may be stated at once that the law 
does not require that the greatest degree 
of care possible must'be shown to éscape 
the legal consequences of an accident. 
_ Acar being driven ata speed of x 5 -iniles 


an hóur knocks down a boy who sud- 


denly steps off the pavement and com- 
mences to run across. . There may be 
no negligence on the part of.the driver 


although it might be' proved that the `` 
accident would have been avoided if . 


the speed had been limited to io miles 


an hour. On the other Band the fact 


that the driver. had acted according- to 
the best of his judgment and belief, will 
not always suffice to avoid liability. 


The law is not concerned with the men- | 


: tal attitude of the driver; if' his act is 


proved to: be negligent. he will be held 


ú liable. 


There must’ therefore be some cri- 
. terion by reference to which a jury. or 


* (1932) À. C., p. 562. 
* 


where ‘theré is no jury, the judge may 
say: whether a particular act amounts to r 


` negligence or not.’ The criterion is the 
' conduct of the average "reasonable and 


prhdent man, under like circumstances. 


, Is the act’ complained of such, as the -` 
reasonable and prudent.man might do 
- under, simflar conditions 2 


is no negligence.’ “We ought” says” 
Tindal, C. J. -in the case of Vaughan 


. v. Menlove” '' to: adhere to the rule 
ü which. requires. in’ all cases a regard to: 


caution such as a man ‘of: ‘ordinary. ` 


| prudence would observe . idus Dess 


care taken ‘bya ,prudeüt ^man. 'has 


-always been the rule laid down. . rd 


“~ The-standard of duty is not the fore- 


“sight. and caution, which fhis. or that . ` 
i particular mari 1s capable of, "but.the : 
., foresight and caution of à prudent man 
` .—the: average -prudent ' man," or as our. 
E books rather affect to. say, a reasonable 

abs HUE. in tnis or that man's ds 
shoes.” i : l 


` But opinions may difer as to abet 


. should constitute the . conduct ‘of. the. 


average prudent and reasonable’ man 


.1n.a set of given circumstances. ` The | 
2s twelve men constituting the jury havé ? 
, each his own idea of what thé average `` 
- prudent and reasonable mah would or. 
would: not do; and thus. one. juryman* - 
' by réference to his idea of the standard: 


may say that £ particular ‘conduct: is. : 
reasonable and prudent while: anothér | 
may find that it is rash and negligent. ` 
We cannot avoid this —! _ There e" 


"WU, 


Š 5 (1837) Bing. N.C., im 468, 475. 
s Pollock's Torts- r3th ed., sp: 455: ` e cce 
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is really no absolute fixed.standard by ` 


which a man's act can be judged: We 
must in ‘all-cases refer to our own ideas 


for the standard or criterion required 


by the law, and these ideas may differ. 
There is negligencé where a man 
attempts to do a thing likely to cause 
damage and for which he dées not pos- 
sess the necessary qualification or 
experience. Impenta culpae adnu- 
meratur. A man who attempts to drive 
. a motor car in a crowded thoroughfare 
without sufficient experience and causes 
damage will be held to be negligent 
although he may have exercised all the 
care and caution he was capable of." 
This fits in with the rule' mentioned 
above for no prudent and reasonable 
man would make such an attempt. 


BURDEN OF PROOF. 


The- onus of proving hegligence in 


the.case of ari accident is generally upon . 


the plaintiff! An accident is a happen- 
ing not caused intentionally and which 
generally results in some damage. 
Proof of an accident does not per se 
" involve’ liability. In order to obtain 
compensation, the ‘plaintiff, who has 
sustained damage, must prove that the 
accident was caused through the negli- 
gence of the plaintiff. He must prove 
not only that there was, negligence. on 


the part of the defendant but also that . 


the accident was the direct result of the 
negligence.” ' | ' | 


7 Paul v. G. E. x euge T.L.R., 344. 

8 Cotton v. Wood.e (1860) 8 C.B. (N.S.) 
at p. 571. i 

? fonés v. G. W. R. (1930) I44 L. T., 194. 


. Where: the court finds that an acci- 
dent-was not.caused by negligence it is 
said to be inevitable. ''Damage is 
said to be caused by inevitable accident 
When it is not caused intentionally, and 
could: not possibly have been avoided 
by the-exercise of ordinary care and 
caution on the part of him who caused 
it.’’*° .. By ordinary care and caution is 
meant that care and. caution which 
might be expected from the average 
prudent. and reasonable man. The 
word inevitable, therefore, is not used 
in its literal sense, and an accident that, 
happens in spite of proper precaution 
and care having beer taken, is, in law, 
said to be inevitable. Where the defen- 
dant is knocked down by a motor car 
proceeding at 20 miles an hour, and the 
judge finds that it was being driven with 
proper precaution and care, the acci- 
dent will be said to be inevitable al- 
though it might be proved that it could 
have been avoided if the car had been 
driven at ro miles an hour. The defen- 
dant is not liable if the accident is found 
to be inevitable. 


NEGLIGENCE AND DUTY. 


' Negligence always connotes the idea 
of duty. There cannot be negligence 
unless there is a duty to take care, and 
such a duty must exist towards definite 
individuals. ‘‘ The ideas of negligence 
and duty are strictly correlative,” says 
‘Bowen L. J. “and there is no such 
thing as "negligence in the abstract; 
negligence is simply neglect of some 


19 Salmond, 9th ed., p 26. 
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care which we..are. bound to exercise 
towards some: body.’’** , The mere fact 
that a man is injured by another's:act 


gives in itself no cause of action:— - 


“jf the act involves lack of due care, 
no case of actionable negligence will 
arise unless the duty.to be careful ex- 
ists. "^ As to whether in a given, set 
of circumstances a duty to take care 
exists is a question of law for the judge 
to decide. If the judge decidés in the 
affirmative and he is of opinion there 
is sufficient evidence on which a jury 
may legally find negligence, it is only 
` then that the matter goes before a jury. 
In India there is ^o jury in civil cases 
and so the judge decides questions both 
of law and fact. ''In the daily con- 
tacts of social and business life’’ says 
Lord Atkm in  Donoghue's 


place themselves in, an infinite variety 
oferelations with their fellows; and the 
law can refer only to the standards of 
the reasonable man in order to deter- 


mine whether any particular. relation ` 


gives rise to a düty to take care as 
between those who stand in that rela- 
tion to each other. The' grounds of 
action may be as various and manifold 
as human errancy; and the conception 
of legal responsibility may develop in 
adaptation to altering social conditions 
and standards. The criterion of judg- 
ment must adjust and adapt itself to the 


11 Thomas v. Quartermaine (1887) 18 Q,B.D., 

Donoghue v. Stevenson (1932) A. C., 618. 

13 Grant v. Australian Kmitng Mills (1936) 
A. C., p. 103. 

13 (1932) A. C., p. 619. . 


case" , 
"human beings are thrown into, or: 


changing circumstances of life. The. 
categories of negligence are never 
closed,” : 


. *FuNcTIONS OF JUDGE AND JURY. 


In an action for damages it is for the 
judge to defermine whether the evidence 
produced by the plaintiff, if accepted, 
might, in law constitute negligence on 
the part of the defendant. If his opi- 
nion is in the affirmative, it is only. 
then that the case is referred to the 
jury for the purpose of determining 
whether the evidence is to be believed, 
and if Believed, it shows conduct 
which is incompatible with that of 
the average reasonable and prudent 
man. In other words if the judge, 
assuming the allegations of the plaintiff - 
to be true, comes.to the conclusion that 
the facts do not constitute negligence, 
or that negligence, if any, is not the 
cause of the damage complained of, hc 
will withdraw tbe. case from the jury 


and dismiss the suit. Whether the evi- « . 


dence, if accepted, is sufficient tó consti- 
tute negligence, is a question of law for 
the judge to decide. *In the case of 


Cotton v. Wood™ the injured party 


crossed in front of an omnibus and then 
in order to avoid another vehicle ran 
back and was knocked down by the 


_ omnibus. The “driver had seen her 


cross and not anticipating that, she 
would run back had turned round to 


~ speak to the conductor when the acci- ` 
` dent occurret: 


The judge held that 


14 (1860) 8 C. B. (N. S.), 568. E. 
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there was no evidence of negligence to 
go before the jury. . 

It is not necessary to labour this 
. point as in civil cases in India there is 
no fury and the judge has to deeide 
both questions .of facts and law. 


RES IPSA LOQUITUR. 

It has. bèer stated that the onus of 
proving negligence generally rests on 
the plaintiff. There may be cases, 
however, where the plaintiff is not in 
a position to prove negligence as the 
facts are unknown to him, and the 


nature of the accident is such that a 


jury may, if it thinks fit, find a verdict 
. for him. Res ipsa loquitur—the thing 
speaks for itself. Thus in Byrne v. 
Boadle™ a bag containing flour rolled 
out of a window on the first floor of a 
warehouse and fell on the plaintiff. 
The latter proved the incident but could 
not prove the circumstances under 
which this happened. The judge, how- 
ever, held that there was sufficient evi- 
dence of negligence to go before the 
jury,. for bags of flour do not behave in 
_this manner if properly handled. 
“There must be. reasonable evidence 
of negligence, but where the thing is 
shown to be under the management of 
the defendant or his servants, and the 
accident is such as,in the ordinary 
course of things does not happen if 


‘those who have the management use - 


proper care, it affords reasonable evi- 
dence, in the absente of explanation by 


` 


1» (1863).2 H. & C., 722. 


I 


the defendant, that the accident arose 
from want of care.'"*. This principle 
has been applied in the case of Parker 
v. Milla?" where an unattended motor 
car ran downhill and caused damage; 
in the case of McGowan v. Scoti and 
Ellor v. Selfridge? where a motor vehi- 


- . cle mounted a pavement and hit a per- 


son in the back; and in the case of 
Halliwell v. Venables" where a car 
overturned and bounded along on a dry 
night. . ' There is not, indeed, even 
where res ipsa loquitur any legal pre- 
sumption of negligence, so that the 
legal burden of disproving it lies on the ' 
"defendant. But the plaintiff by prov- 
ing the accident has adduced reasonable 
evidence, on which the jupors may, if 
they think fit, find a verdict for him." 
Legal presumption of negligence means 
presumption created by. the law with- 
out any reference to the opinion of the 
jury. No such presumption arises jn a 
case governed by res.tpsa loquitur, but 
a jury may find from the nature of the 
accident that there is negligence. The 
importance of this doctrine in the case 
of motor accidents, where the plaintiff 
is unable to.prove the facts constituting 
negligence, can well be imagined. 


CONTRIBUTORY NEGLIGENCE. 


Very often an accident occurs 
through the fault of both parties. The 


16 Scott v. St. Kathanne's Docks Co, (1865) 
3 H. & C. atap. 6or. 

17 (1926) 42 T. L. R., 408. 

18 (1923) 143 L. T., 217. 

1? (1930) 46 T. L. R., 236 

39 (1930) 143 L T , 215. 

21 Salmond 8th ed, p. 471. 
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defendant may be able to show, even 
where there is negligence on his part, 
that the accident would not have hap- 
pened but for some negligence on the 
part of the plaintiff. In such a case 
the general rule is that the defendant 
is ‘not liable. Thus in the case of 
Butterfield v. Forrester? where the 
plaintiff while riding fell against a pole 
which had been carelessly placed ôn 
the road by the defendant, it was held 
that the latter was not liable as the acci- 
dent could have been avoided if the 
plaintiff had exercised ordinary care. 
` Lord Ellenborough says: ‘‘One per- 
son being in fault tvill not dispense with 
another's using ordinary care for him- 
self. Two things must occur to sup- 
port this action, an obstruction in the 
road by the fault of the defendant, and 
no want of ordinary care to avoid it 
on the part of the plaintiff." Contri- 
butpry negligence on the part of the 
plaintiff is a good defence, but it can 
only avail where there is-a clear duty 
on the plaintiff to use care which he 
failed to do. Negligence and duty are 
correlative terms. If there is no duty 
to be careful there cannot be negligence. 
No rule can be laid down regarding 
the circumstances essential to consti- 
tute duty, and each case must be 
judged on its own merits. In the case 
of Gee v. Metropolitan Ry? the plain- 
tiff fell out of a railway compartment 
while leaning against a door in order 
to look out of the window,—the door 


22(1809) rr East, 60 
43 (1873) L. R, 8 Q. B, 16r. 


Em 


having opened suddenly as it had not 
been properly secured by the railway 
servants. It was held that the defen- 
dants were guilty of negligence, and 
further, although the plaintiff eould. 
easily have discovered that the door 
was unsafe, it was not his duty to do so © 
as he had every right to assume that 
the door had been properly secured, and 
therefore there was no negligence o^ 
his part. It is not necessary to multi- 
ply instances, but applying the rule to 
motor car accidents it may be stated 
that the defence of contributory negli- 
gence can only avail where the defen- 


dant can establish that there was a duty 


on the plaintiff which he failed to dis- 
charge, and such failure constituted 
negligence. ii 


DOCTRINE OF ALTERNATIVE DANGER. 


In this connexion it will be conveni- 
ent to consider the doctrine of alterna- 
tive danger. It can best be explained 
by means of an example.“ There is a 
threatened collision between two motor 
vehicles. X, a passenger, jumps out to 
save his life, thinking that a collision 
cannot be avoided. The collision is 
avoided but X is injured by the fall. 
X brings a suit against the driver of the 
vehicle alleged to be guilty of negli- 
gence. The defendant can show that 
X would not have been injured if he 
had remained quietly seated in his car 
and therefore he is himself responsible 
for the damage. Nevertheless by the 
doctrine of alternative danger, the de- 


24 Jones v Boyce (1816), r Starkie, 492 
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fendant will be held liable if eom 
can be proved against him. , What a 
man does to save himself in the agony 
of the moment cannot be regarded as 
negligence even though his action is the 
proximate cause of the damage. This 


rule; which has equal application. to . 


land: and sea collisions, is kn§wn as the 
rule in The Bywell Castle.” ‘‘It is not 
in the mouth of those who have created 
the ` danger of the situation to be 
minutely critical of what is done by 
those whom they have by their fault 
involved in the danger.’’** But for the 
application of the doctrine the danger 
must be imminent, and the plaintiff, 
who has. had no time to think, acts on 
the spur of the moment. This doctrine 
has been extended fn Brandon v. 
Osborne, Garrett & Co." in the case of 
a wife. who' acts on an emergency to 
save her husband . : 

Thë onus of proving contributory 
negligence is upon the defendant who 
must show that the accident would not 
have occurred if the plaintiff had acted 
like a reasonable and prudent person. 
A child of ten years is not expected to 
show that degree of prudence which can 
be expected from a middle aged man, 
and in order to prove negligence against 
him it is necessary to show that he acted 
in a manner which would be regarded 
as careless in children of that age. In 


— v. Nurdin® the plaintiff, a child : 


ida Gere 4 P. D., 


16 U. S. Shipping Boasi v. fad Line (1924) 


A. C.,. p. 291. ° 
"at (1924) 1 K. B., 548. 
28 (1841) 1 Q B., 29. 


= o gpa 


of seven, climbed into a cart which had 
been left unattended and another boy 
made the horse move which caused the 
plaintiff to fall off. It was held that the 
owner of.the cart was liable as the act 
of the plaintiff did not amount to negli- 
gence. It is not necessary to multiply 
instances. The jury has to decide in 
each case whether the act of the child 
cah be regarded as careless having 
regard to hts age, and the defence of 
contfibutory negligence will only avail 
if the answer is in the affirmative. 


THE RULE IN Davies v. MANN. —— 
The doctrine of contributory negh- 
gence is subject to the,rule in Davtes 
v. Mann" in which case the principle 
was first enunciated. The plaintiff left 
his donkey with its legs tied in the 
middle of the road. It was injured by 
a wagon belonging to the defendant 


/. which came along the road, the owner 


being some way behind it. It was held 
that although the accident would not 
have happened but for the negligence of 
thé plaintiff, still the defendant was 
liable for he might have avoided it if he 
had been careful. ‘‘ Although the ass 


. may: have been wrongfully there, still 


the defendant was bound to go along 
the road at such a pace as would be 
likely to prevent mischief. Were this 
not so, a man might justify the driving 
over goods left on a public highway, 
or even over a man lying asleep there, 
or the purpqsely running against a car- 
rage going on the wrong side of the 
road." 


39 (1842) ro M. & W., 546. 
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TEST OF LATEST OPPORTUNITY. 


It is not necessary to deal with the 
history of the development of the doc- 
trine which has been enunciated in 
different ways from time to time. The 
doctrine has found a permanent place 
in the law of negligence and is apphed 
in suitable cases. Certain tests have 
been laid down. Where an accident 


occurs through the combined negligence | 


of the plaintiff and the defendant, the 
court attempts to ascertain who had the 
latest opportunity of avoiding it. If 
. such opportunity was with the plaintiff, 
the court dismisses the suit; if it was 
with the defendant the court makes a 
decree; if both had an equal opportu- 
nity at the same time of avoiding the 
accident and none of them availed him- 
self of it, the court dismisses the suit. 
The rule may be stated in the words of 
Salmond as follows: “ When an acci- 
dent happens through the combined 
neghgence of two persons, he alone ts 
liable to the other who had the. last 
opportunity of avotding the accident by 
reasonable care.’’*° 


RULE IN ADMIRALTY COMMISSIONERS 
v. S. S. VOLUTE. 


In the days of slow-moving traffic the 
rule was all that was needed for the 
decision of the cases that came betore 
the courts. But to-day it is often diffi- 
, cult to determine whether the plaintiff 
or the defendant had the. latest oppor- 
tunity; and sometimes owing to the 
speed at which vehicles are run aud 


30 8th ed., p. 483 


other circumstances, the plaintiff who 
may have had the latest opportunity of 
avoiding the accident fails to avail of 
it owing to circumstances for which the 
df$fendant may be partly responsible. 
In such cases the strict application of 
the rule as stated above may not always 
meet the fieeds of particular cases and 
the rule has therefore had to be quali- 
fied. In the case of Admiralty Com- 
missioners v. S. S. Volute" a collision 
occurred between the Radsiock, a des- 
troyer, and the Volute, a merchant 
vessel under convoy. The collision was 
due to the Volute suddenly changing her 
course without giving the signal-whistle 
and the Radsiock increasing her speed 
in spite of the knowledge that the Volute 
had changed her course. It was found 
that both the ships were to blame and 
the last opportunity of avoiding the 
accident was with the Radstock. By 
the strict application of the rule stated 
above the Radstock should be held 
liable, but Lord Birkenhead was of 
opinion that the rule needed qualifica- 
tion. He stated: “The question of 
contributory negligence must be dealt 
with somewhat broadéy and on com- 
monsense principles, as a jury would 
probably deal with it. And while, no 
doubt, where a clear line can be drawn, 
the subsequent negligence is only the 
one to look to, there are cases in which 
the two acts come so closely together, 
and the second act of negligence is so 
much mixed up with the state of things 
brought aboyt by the first act, that the 


31 (1922) 1 A. C., 129 `... 
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party secondly negligent, while not free 
from blame -under the Bywell Castle 
rule, might, on the other hand, invoke 
the prior negligence as being part of 
the cause of the collision so as to make 
it a case of contribution." There was 
not “a ‘sufficient separation of time, 
place or circumstance between the neg- 
ligent navigation of the Radstock. and 
that of the Voluta to make it right to 
treat the negligence on board the Rad- 
stock as the sole cause of the collision.”’ 

The old rule with its test of the last 
opportunity still stands but it is applied 
only in those cases where there is a 
sufficient space of time between. the 
negligent acts of the plaintiff and the 
defendant, and where the subsequent 
negligence of the plautüff who has the 


last opportunity of avoiding the acci- . 


dent, has not been brought about, 
partly or wholly, by a situation created 
by the negligence of the defendant. In 
other words, if the plaintiff can show 


that in spite of the last opportunity he 


had of avoiding the accident he failed 


to avail of it by reason of a situation : 


created by the defendant and such situ- 
ation was pargy responsible for the 
course he took, he will still be entitled 
to a decree, Such a case obviously can 
only occur where there is not sufficient 
separation: of time, place or circum- 
stance between *the gcts of thé two 
parties. This decision was given in a 
sea case, but the principle is equally 
applicable to collisions on. land, parti- 
cularly motor car cóllisions where there 
is generally an alssence of separation. of 
time, place and circumstance between 


the acts of the plaintiff and defendant. 
The test of the last opportunity needs 
further elucidation by reference to the 


case of British Columbia Electric Rai- ` 


way Co. v. Loach** which was decided 
by the Judicial Committee of the Privy 
Council. The facts of the case as 
foltows: The deceased was killed as a 
result of a coilision between the wagon 
which.he was riding and an electric car 
on a level. crossing. The suit was 
brought by the administrator of the 
deceased. There was negligence on the 
part of the driver of the wagon for not 


looking out when crossing the railway . 


track, and negligence,on the part of the 
driver of the electric cax for driving at 
a high speed with defective brakes. 
The driver of the car noticed the wagon 
from a distance of about 400 feet when 
it was about ro or 12 feet trom the 


nearest rail and at once applied the 


brakes. The car might have been 
pulled up within 300 feet if the brakes 
had been in good order, and the colli- 
sion occurred because the brakes failed 
to act efficiently. Upon these facts the 


last opportunity of avoiding the acci- 


dent was apparently with the driver of 
the wagon who would have had suff- 
cient time to pull if he had been driving 
with proper caution, and on the strict 
application of the rule of contributory 
negligence the suit should have’ been 
dismissed. But the Privy Council held 
that the Railway Co. was liable. 

I$ drivers of vehicles were allowed to 
plead defective brakes as the cause of 


33 (1916) r A. C., 719. 
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collisions, the liability in all such cases 
might fall on the opposite parties. In 
the case we are considering the driver 
of the electric car would certainly have 
been able to avoid the accident if his 
brakes had been in order. In other 
words he had the last opportunity of 
avoiding the accident but he failed" to 
avail of it because his brakes were 
defective. If instead. of defecteve 
brakes the immediate cause of the colli- 
sion was drunkenness of the driver of 
the car, could he be allowed to plead 


that he had not the last opportunity 
‘because he was drunk? There does 


not seem to be amy difference in prin- 
ciple between the two cases. Clearly 
in all cases of this kind the court has 
to determine who really had the last 
apportunity, and the fact that such per- 
son was not able to avail of it through 
some fault of his own such as drunken- 
ness, inexperience, or driving with 
detective brakes, is not to be taken into 
consideration for the purpose of its 
finding. This appears to be the correct 
interpretation of the rule of contributory 
negligence and fits in with the decision 
of the Privy Council case. 


Motor cars running into unlighted 
vehicles at night are a common occur- 
rence. In a number of recent cases, 
Tart v. Chitty & Co.," Baker v. Long- 
hurst & Sons** and others the courts 
have held the motorists responsible. 
‘“ Either he was going at a pace at which 
he could not stop within the limifs of 


53 (1933) 2 K. B , 453. 
*4 (1933) 2 K. B , 461. 
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his vision, or, if he could stop within 
the limits of his vision he was not look- 
ing out." TIn either case he was negli- 
gent. But an object, it is submitted, 
mey be within the limits of the wision 
and yet it be invisible, such as a loaded : 
bullock cart covered with black tar- 
paulin on & rainy night. Other objects 
at the same distance may be quite visi- 
ble whereas this particular object might 
be unseen by the driver because of its 
colour. In the case of Tidy v. Batt- 
"zn" it was held that no principle of 
law could be deduced from these cases, 
and that each case should be decided 
on its own' facts. 


VICARIOUS LiABILITY. 


The liability 5f negligence not only 
attaches to a person for his own act but 
also for the act of his agent.” Qui facit 
per ahum facit per se. A person who 
does a thing through another is said to 
do it himself. Generally speaking, a 
man can only be held hable for acts of 
his agent which he has specially author- 
ized, but in the case of master and 
servant the principle has been further 
extended, and the master is held res. 
ponsible for the acts of his servant per- 
formed in the course of his employment, 
although such acts were not specially 
authorized. If a chauffeur causes a 
collision through, his negligence, a suit 
may be maintained against his master, 
and it will be no defence to say that 
every care was taken to ascertain that 


ee 
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36 a 


* 
- 


“LAW RELATING TO ACCIDENTS 


he was à reliable driver when he was. ' 


appointed, 'or.even that the particular. 


act of negligence complained of was ` 


specially prohibited by the master. If- 


` "the phintiff can prove that the chaufffur 


was the defendant's servant and that. . 


the hegligent'act was committed in tlie 


course of his employment, "he will be | 


entitled toa decree. 
" SERVANT. AND INDEPENDENT 
CONTRACTOR. 
It is therefore necessary to ascertain 


the precise meaning of -the word. 


"servant." A person who does work 
for another may. be a servant or an 
indépendent contractor. What is the 
difference ? 


through his negligence. Is he. my 'ser- 


vant within the meaning of the rule so. 
À taxi-driver , 
causes an accident while. driving me to ` 


as to make me liable : ? 


my destination.. Is. he my servant? 


| I borrow your chauffeur ^. 
for the day and he causes an accident ` 


The cleaner of my car who is not . 


authorized to drive:takes the car out for 


. his'own purpose and without my know- 
ledge and causes an accident. 
liable? 


pendent contractor, it would seem, is 
one who does a piece. of work for 
another, but thé manner of doing the 
work'is not under the control of the 


person on whose behalf itis done; Thus. 


a taxi-driver is not the servant of the 


person. whom he drives to a particular .'- 


destination, because there is no control 
or direction exercised over him, the only 


4 


Am I. 
` What are the legal essentials of 

_a servant as contemplated by this rule . 
of vicarious responsibility? An inde- 


; taken to a particular place. 
‘onthe other hand, is a person whose 


chel & Booker Ltd." 


agreement being that the fare should be 
A servant, 


work is under the supervision and con- 
trol of another—the master—that is to 
say, who receives directions as to the 
manner in which the work is to be done. 
Performing Right Society Lid. v. Mii- 
“A servant is 
a person engaged to obey his employer's 
orders. froni time to time; an indepen- 
dent contractor is a person engaged to 
do certain work, but to exercise his own 


` discretion: as to the mode and time of 


doing it—he is bound by his contract 
but: not by. his empi oyer's orders.” 
Thus I am responsible for a negligent 
act of my own chauffeur who works 


"under my direction and control, but not 


for the act of a taxi-driver over whom 
I have no control. 


The work of a servant is generally 
of a continuous nature for which he is 
paid a salary, but a man may be a ser- 
vant within the meaning of this rule 
although he works on a single occasion 
and without salary. If I borrow your 
driver for the day to drive my car 
according to my directions and orders, 
he will be regarded as my servant and 
I shall be held liable for such damage 
as he may cause by his negligence. In 
the case of Pratt v. Patrick™ the defen- 
dant, the owner of the car, took two 
friends for a drive. He allowed friend 


. No. x to drive the car who caused an 
e 


' 
í 
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accident through his negligence which `: 


resulted in the death of friend No. 2. 


It was held that the widow of the latter . 


had a right of action against the owner 
of the car. 
defendant should be present at the time 


^. of' thé accident in order that he should 


be liable.” If he had the right to ĉon- 
trol and. direct, it. makes no difference 
whether he;actually exercised it or ftot. 
If I. lend my car and driver to you.for 
the day and an accident is caused 
through negligence, the court ‘will 
decide as to who had the right of con- 


` trol, direction .and supervision: for. the. 


` purpose of :determining. who was: thé 
"master. af the time of the accident. Tt 
was held.in, the case of Quarman v. 
Burnett? that a person who hires horses 
from a. livery .stable-keeper together 
. with a driver, is not ‘responsible for an 
, accident. caused by. the negligence of the 
driver.. In all these cases the test is: 
Had the defendant the right of control, 
direction and- -supervision at the time of 
the accident? If he had, he i is respon- . 
sible. , I l | 


SERVANT 1 MUST ACT IN COURSE 
-OF ‘EMPLOYMENT. 


E 


In order to make, the principal’ res- 


' ponsible it is not only necessary to prove . 


that the person causing the damage was 
his servant, but also that he was acting 
„at the time in the course of his employ- 
-ment.. The expression /'in the ‘course 
of his employment di requires explana- 
40 Parker v. Miller (1926) 42 T. L. R., 408. 


` 41 Britt, v. Galmoye (1928) 44 T. L. R., 294 
. 43 (r84o) 6 M. & W., 499. 


It is not necessary that the | 
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. tion. The master can only be held res- 
ponsible if the negligence. of the servant 
‘occurs in doing the work for. which he 


. is employed. He will: not be respon- 
. słble if this occurs while the serwant is 


doing something for which he is not . 


` employed. Thus in the case of Beard `` 


v.: Lond$n General Omnibus Co.” 
where the conductor of an omnibus 
caused an accident while turning the 


“horses round for a return journey in the 


absence of the driver, it was held that 
the defendants were not liable, because 
‘it was no part of his duty to do that 
work. In the case of Bayley . v. Man- 
chester Ry.“ a porter forcibly put: out 


- a passenger.from a compartment think- 


ing that he was in the wrong train. .The 


.,court held that the defendants were . 
` liable-because it was a part of the duty 
-i of porters to see that passengers got into 


' the right trains. ..The principle of lia- 
. has been, extended even to cases 
, where the act complained of had been 
M rur prohibited by the .master. 
. Thus in.the case of Limpus u. London 
General Omnibus Co.*5 where an acci- 


dent was caused by the driver drawing: ` 
. up his horses across «lie road for the — . 
purpose of preventing a rival omnibus . 
' from going ahead, it was held that the ' 
` defendants were liable although speci- 
fic instructions had- been issued to 


drivers to refrain from such practice. 


The negligence was an act which had 7 


Den n— but the uud Was 
` hd - 
e° " w NIS E: 
` 43 (1900) 2. Q. By, 530 | Td 
|» d (187g) 4 A. Ci, 270.. 5 
45 (1862) i H. & Cu; 526. ° 0 + .* 
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held responsible because the act was 
, ‘done, in the course of employment. , 


But suppose an accident occurs while l 


. the servant is engaged in a business 


car home direct after dropping his 


master at his office. He makes a 
detour on the return journey for . the. 


_ purpose of picking up a’ friend. and 


causes an accident through ` his negli- ` 


gence. Can it be pleaded that 'the 


- master is not responsible because when ': 


the accident occurred the driver’ was on 


his own business? He had undoubted- ` 


ly gone out of his way to pick-up his 
friend which was his own business, 


car home. In the; case of Joel v. 


Morison“ Parke B. makes the following .- 


observation: — '' If the servants, being 
on their master's business, took a detour 


to call upon a friend, the master will- ` 


be responsible, 
liable where the servant is acting in the 
course of his employment. ‘If he. was 
going out of his, way against ‘his.mas- 
ter’s implied commands, .when driving 
on his master’s business, he will make 
his master liable; but if he was going 


on a frolic of his own, without being at | 
all on his master’s. business, the master ` 


wil mot be liable." Cockburn C. J. 


in the case of Storey.v. Ashton’ makes ` ` 
an observation .to the.same purport: — 


T fe 
48 (1834) 6 C. & P., 503. i 
* (869) L. R. 4 Q. B., p 479. 


“I am very far from saying, if the 
“servant, when going on his master's 
business, took a somewhat longer road, 
~. that owing to this deviation he would 
whicheis partly his own, and partly his ` 
master's, is the master responsible? A 
chauffeur has instructions to take the: 


cease to be in the employment of his 
master, so as to divest the latter of all 


. liability; in such cases it is a question 
C of degree as to how far the deviation 
. could, be considered a separate jour- 
- ney." In the case of Aitchison v. 


Page Motors" the defendants’ servant 
who had been sent to bring back a car 


:from the workshops, took a joy ride 
_with his friends and caused an acci- 


dent. It was held.that the accident : 


-had occurred during the course of em- 
ployment and therefore*the defendants 

-were liable. | 

, but he was at the same time employed aet 

in his master’s business in taking the . 


e 
NEGLIGENCE IN DOING MASTER'S 
WORK. 


"In order to make the master liable 
. it seems it is essential to prove that the 
" negligence occurred in doing the parti- 


| . cular work assigned to the servant, and 
The master is only .- 


not merely while doing the work. In 
the case of Williams v. Jones” the 


à defendant's 'servant was sent to make 
'. a signboard for the plaintiff in the plain- 
- tiff's shed. The servant caused a fire 


in the shed. by carelessly throwing down 
a lighted match stick after lighting his 


pipe. It was held that lighting a pipe 
and throwing away a lighted match- 


stick. was not a negligent act in doing 


‘the work: for which the servant was 
employed, and therefore the defendant 


48 (1935) 154 L. T., 128. 
49 (1865) H. & C., 602 ` 
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was not liable. : Jn the case of J efferson `. 
v. Derbyshire’ Farmers, Lid. the’ 
defendant’s servant lighted a cigarette 
"and. carelessly threw away the match’ 
stick while drawing petrol from a drum 
in the plaintiff’s garage. 
out and the garage was burnt down. It 
was held that lighting a cigarette wHfile 
drawing petrol from a' drum was a neg- 
ligent act.» doing the work for whieh 


the servant was employed, and.there-: 
These | 
two cases can be distinguished, but the 


fore the defendant was liable. 


line of separation xd. not always ‘be 
` clear. 

. From the cases we: lus Ronde 
it will be seen tltat a master is not liable 
for a negligent act of his servant which 
is not authorized or which is not com- 
mitted in the course of his employment. 


The cases go further. Where a ser- . 


vant while acting on his own' behalf 
with the permission of his master causes 
damage through his negligence, the 
master. will not be held responsible. I 
. permit my driver to use,my car for. his, 
own purpose, and through his negli- 
. gence an accident is caused; ‘I am: ‘not 
‘liable for the driver was on his own 
business when the ; occur- 
red — 


xcd oc ' ps 
- < 


NEGLIGENCE OF FELLOW SERVANT. 


The law mákes a curious exception: 


;; to the rule of vicarious liability of the 
. master in the case of an injury caused 
by the negligence of a servant to a 


- 59 (1921) 2 K. B., 28r. 


51 Britt. v. Galmoye (1928) 44 T. L R. 294. 


A fire: broke ` 


"EB servant. 
| caused to the latter in doing a work 
.' which is so connected with the work of 
the servant causing the injury that the: 
risk of accident is a natural ingident 


. the masterewill not be held liable. 
"exception is possibly based upon the 


. Where ` such’ injury. is 


and may be said:to have been in the 
contemplation. of. the dggrieved party, 
This 


. legal maxim volens non fit injuna—a 


.' person who knowingly undertakes a 


` tisk cannot complain of injury—-but if 


E 


 this!is so, the. aggrieved party would 


have no right of action even against the 
wrong-doer. 
the. exception, it has now been firmly 
established as a rule of English common 
law following the case of Priestly v. 
Fowler" where it was first propounded. 
Thus, an injury to the cleaner of my 


car who is with my chauffeur for the. 
purpose of assisting him, which is caus-. 
: ed by the negligence of the latter, will 
_ give the aggrieved party no right of 
j ` Action against me, although if such 


» injury were caused to a passer-by he 


would have a legal claim against me. 
But in order to come within:the excep- 
, tion the master must pxove: .r. that the : 
plaintiff was his servant and the injury 
was caused by another seryant of his, ' 


and 2. that the injury was received in 

the course of a common employment. 
The first pont need*not be laboured, 

but it is necessary to point out that a 


- person who.volunteers service is’ placed 

Thus in, 
‘Degg v. Midland Ry.* where a stranger 

A . °* š L? To 


in the category of a servant.. 


: . 
5? (1837) 3 M. & W., r. | 
53 (1857) 1 H '& N., 773. - `. 
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Whatever the genesis of ` 


was injured and killed while assisting 


the ‘servants of the Railway Co., in 


turning a'truck on a turn-table, it was 


held that the company was not liable. . 


AS regards the second point, common 
employment is proved if it is shown 
that thé plaintiff was doing a work 
which had some direct relation with the 
work of the person causing the acci- 
dent.. Thus it would seem that a muni- 
cipal corporation sweeper who is knock- 
ed. down while cleaning a street, 
through the negligence. of a municipal 
corporation chauffeur would have á 
good cause of action against the com- 
mon master, because the duties of the 
° two servants were wholly unconnected. 
Ihe common law immunity enjoyed by 
the. master has been,’ to some extent, 
eaten away by the provisions of The 
Employers’ .Liability Act of 1880, and 
the Workman’ S o p ann: Act of 
I925. | 
! 


DAMAGE. . 


GENERAL AND SPECIAL DAMAGE. 


In order to ngake the defendant liable. 


the plaintiff must prove not only that 
the accident complained: of was caused 
by negligence, but also, in most cases, 
that he suffered some damage as a con- 
sequence of it.° Negligence means the 
violation of a duty which the defendant 
owes.to the plaintiff, and such violation 
is termed in law injuria. Injuria does 
not as a general rufe furnish a cause of 
action unless it isaccompanied by some 
sa c damag ío the aggrieved 


awarding the 


LAW ‘RELATING TO ACCIDENTS 
` party. 


There are certain exceptions, 
but as these have no connection with 
motor accidents, they need not be men- 
tioned here. A damage may be either 
general or special. General damage 
need not be proved, and the court will 
compensate the injured party by refer- 
erfce to such factors as physical incon- 
venience, wounded feelings and other 
similar results. Special damage, on the 
other hand; must be alleged and proved 


= so as to give the opposite party notice 


of it and to enable the court to assess 
the damage. Thus where the plaintiff 
has suffered pecuniary damage in a - 
collision caused by ¿he negligent driv- 
ing of the defendants he must give 
definite proof of the actual loss he has 
suffered. In assessing the damage and 
damages the court 
attempts to place the plaintiff in the 
position in which he was ‘before the 
accident. ‘‘ The common law says that 
the damages due either for breach of 
contract or for tort are damages which, 
so far as money can compensate, will 
give the injured party reparation for 
the wrongful act and for all the natural 
and direct consequences of the wrong- 
ful act. If there be any special damage 
which is attributable to-the wrongful 
act, that special damage must be aver- 
red and proved. If the damage be 
general, then it must be averred that 
damage has been suffered, but the 
quality of such damage is a jury ques- 
tion.’’** 


54 Admiralty Commissioners v. S S. Susque- 
hanna (1926) A. C., pp. 661, 662. 
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` REMOTENESS OF DAMAGE. 
The defendant is liable of course for 


such damage is as obviously the direct 


result of his wrongful act; but a dam- 
age may be the indirect result of the 
act of the defendant; or in other words, 
there may be a break in the chain 
linking the cause and effect, in which 
case it would be hardly fair to make 
, the defendant liable. Damage in such 
cases is said to be remote and the defen- 
dant is not legally responsible for it. 
In what cases the court will hold that 
the damage 1s remote is not very clear 
` as the opinions of judges have differed 
as to the principle to be applied for the 
determination of the question. The 
present tendency, it would seem, ‘is 
towards increasing the liability of the 
. defendant and to make him responsible 
for all damage whether he could anti- 
cipate it'or not; but as judges have 
avoided laying ' down a categorical 
principle and have contented them- 


selves with the decision of the cases 


before them, it is difficult to formulate 
a rule which will cover them all and 
which can be said to be deducible from 
them. I shall deal with some impor- 
- tant cases to show the present position 
of the law. .: b y 


. TEST OF REMOTENESS. 


Formerly the courts appear to have 
accepted the principle that the wrong 
doer was only liable for such damage 
as was intended by him oras was dhe 
natural and -probable result of the 
wrongful act. In accident cases the 
wrong is never intended, and so it is 


not necessary for us to, consider that 


point: The natural and probable re- 
sult of an,act is one which might be: 
anticipated by a reasonable and pru- 
dent man, and therefore such; damage, 
as could not be anticipated, was not ' 
regarded as being capable of compen- 
sation. The damage was regarded as 
too remote. : 
which was generally accepted until. the 
decision of the case of Re Polemis v. | 
Furness, Withy & Co." in which a 
different rule appears. to have been 
adopted. The facts are as follows: 
The defendants were charterers of a 


` vessel in.which they carried petrol. At ` I 


a port of call it became necessary to 
remove some cases of benzine, and 
to facilitate the. wbrk some-boards were 
placed over a portion of the open 
hatchway. .During operation ‘the sling 


came in contact with the boards through ' ` 
carelessness with the result that some of ` 


them -fell into the hold where the petrol 
was stacked in tins. Some of these tins 
had unfortunately leaked with the result 
that the hold was full of petrol vapour. 
A spark caused by the fall of the . 
boards set the petrol op fire and the ,- 

vessel was. wholly destroyed. The 


court held that the defendants were - ` 


lable.for the total loss and estimated 
the damage at £200,000. 

Applying the*o]d rule we may ask: 
Was the destructive fire the natural 


' and probable result of the fall of the 


boards in the hold? Or in other 
words: Could the average prudent or 


55 (1921) 3 K. B., 560. 
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This was the ‘principle - ' 
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reasonable man n anticipated that 
: the fall ‘of the ‘timber into the hold 
stacked: with petrol:tins some of which 
^ may have leaked, would cause a fire? 

— If the answer is in the affirmative ethe 
damage is not remote and the .wrong- 
doer‘is liable. If the answer.is in the 
negative, the damage is remote and the 
wrong-doer is not liable. But the rea- 
 soning of the court. proceeded along a 
different line. Scrutton, L. J. observ- 
. ed: “I cannot think it useful to Say 
the damage must be the natural. and 
probable result....:..To determine whe- 
ther an act is ie it is relevant 
to determine . whether any reasonable 
person would foresée that the act would 
cause damage; if he would not, the act 
is not negligent. But tf the act would or 
might probably cause damage, the fact 
that the damage that it in fact causes 
is not the exact kind of damage one 
would expect is immaterial, so long as 
the damáge i is in fact directly traceable 
to the negligent act, and not due to the 
‘operation of independent causes having 
no connection with the negligent act, 
except that they éould not avoid the 
results. Once dhe act ts negligent, the 


fact that its exact operation was not ° 


foreseen ts immaterial.” 

This appears to: dispose of the prin- 
ciple that the damage must be the 
natural and probable.result of the neg- 
ligertt act in order that it should not be 
remote. In this case it was apparently 
the opinion of the court that the damage 
was not the natural and probable result 
of the negligent act of manupulating 
the sling carelessly, but nevertheless the 


' the: negligent act.” 


defendants were held liable -for the 
catastrophic damage because it was 
directly traceable to a negligent act. 
The fall of the boards caused the spark 
and the spark caused the conflagration. 
Might it not be argued that it was not 
the spark but the presence of petrol 
gas, of which the defendants were com- 


` pletely unaware, that caused the blaze ? 


Suppose through negligent driving I 
knock down a man causing a slight 
wound, and later on he develops 
tetanus which keeps him in hospital for 
a couple of months. Am I to be held 
responsible for the pecuniary and. 


` bodily damage caused by tetanus? It 


may.be argued that «he tetanus was 


directly traceable to the wound which 


I caused through my negligent act. In 
the one case it was the petrol gas, and 
in the other case it was the germs, that 
caused the damage. Where is the 
difference between these two cases? 
The real difficulty in Re Polemis is 
the correct interpretation of the words 
“the damage is...directly traceable to 
What is meant 
by the word “‘directly’’? Does it 


mean that damage must be the proxi- 


mate and immediate result of the negli- 


- gent act? Later cases appear to show 


that this is not the correct view. Does 
it mean that among contributory causes 


.the negligent act must be the most 


substantial and decisive. cause? The 
spark'in the ship’s hold would have 
been innocuous but for the presence of 
the petrol gas, and the decisive and 
substantial cause of the damage was the 
gas and not the spark. 


euge. 
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There cannot be liability in the 
absence of negligence. 
grand principle of the law of torts which 
govern accidents. There are certain 
exceptions. If negligence is the basis 
of liability, a person should only. be 
made liable for such results caused. by 
his negligence as he might foresée; 


otherwise the connection between Ithe - 


negligent act and its effect is broken, 
and it becomes almost. immaterial 
whether the act is negligent or not. 
Ín the case we are considering the court 
held there was negligence in operating 
- "the sling in such. circumstances as to 
cause the boards eto fall into the hold, 
and the defendamts were made liable for 
the damage although, it would seeni, 
such damage could not have been anti- 
cipated. The negligence in this case 
was slight as compared to the tremen- 
dous results, and if the court had held 
that the fall of the boards ‘was not. due 
to “negligence, there would have been 
no liability. Ifa person is to be made 
liable for the results of his wrongful act, 


is it possible to eliminate the mental 


element and punish him for a result 
which he could not foresee? If so, 
what is the legal principle on which 
liability is based ? 

Supposing instead of petrol, the ship 
had been carrying some commodity of 


secret manufacture of a highly explo- . 


sive character, but this fact had not 
been revealed and was wholly unknown 
to the defendants. A servant of* the 
defendants goes down into the hold on 
business and strikes a light in order to 
find a particular article. 


This: is the i 


An explosion 


follows and the ship is destroyed. Ifa 
jury finds that there was no negligence 
iri striking a light in the hold, the defen-: 


dants could not be held liable; and yet > ` 


if ¿he explosion was caused by aepark 
resulting from the fall of the boards due 


‘to careless handling, they would be lia- 
ble. Thisecurious result would follow, — 


logically from the appia non of the 


` rule in Re polemis. 


"Novus ACTUS ÍNTERVENIENS. 
The doctrine of novus actus imer- ` 


veniens which we have now to consi- `` 
der in connection with remoteness of 


damage is also not free from difficulty. 
Where the damage is not the direct ' 
result of negligence of the. defendant. 

but is caused by*the act of a third party 
whose. act is the direct result of the neg- 


ligence- of the: defendant, ünder what 
circumstances is the latter liable? 


' PROBABILITY AND ISOLATION TESTS. 


There are two tests of liability, the 


.frobabihiy test and the isolation test, 


and each has its own advocates. Ap- 
plying the probability test the defendant 
will be held liable if the action of the 
third party which causes the damage is 
such as he. would naturally. and pro- 
bably take under the circumstances. ` 


"In other words, if action is foreseeable 
. the. defendant-will be-liable: 


The iso- | 
lation test is best defined ih. the. words 


-of Lord Sumner in d ec ied v. 


Stephens." “He says: “In general. 
(apart ~ from _ spesial contracts and ` 
55 (1920) A C., p. 986. - = . 
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relations and the maxim Respondeat: 


superior), even though A is in fault, he 
is not responsible for injury to C, which 
B, a stranger to him, deliberately 
choeses to do. Though A may have 
given the occasion for B’s mischievous 
activity, B then becomes a new and in- 
dependent cause. It is hard to steer 
clear of metaphors. Perhaps one. may 
be forgiven for saying that B snaps the 
chain of causation; that he is no mere 
conduit pipe through which consequen- 
ces flow from À to C, no mere moving 
part in a transmission gear set in motion 
by A; that in a word he iouis A 
from C.” 

Let us take an example to illustrate 
the operation of the doctrine of novus 
actus tintervemens.. A.durwan sees a 
car coming out of the gate of a private 
house at a great speed. Fearing an 
accident he suddenly stretches. out his 
hand to hold up the traffic on the road. 
A car is pulled up with a jerk as a 
result of the signal, and the vehicle 
behind crashes in to it. Is the driver of 
the car coming out of the gate respon- 
sible for the accident? Applying the 
. isolation test, Be is not. Applying the 
probability test, if a jury finds that the 
action of .the durwan was’ foreseeable, 
then he is liable. The two tests, there- 
fore, may sometimes clash. 


DOCTRINE OF ALTERNATIVE DANGER. 
This brings us to the allied doctrine 
of alternative danger. If the damage 
is caused by a third party in an attempt 
to avoid dangef to himself or to his 
property, and. such action is the result 


of a, negligent act of the defendant, is 
the latter liable? In the case of Scott 
u. Shepherd" the defendant threw a ' 


` lighted squib in a crowd. One of the 
men in order to save himself and his 


property flung it away, and it exploded 
and damaged the eye of the plaintiff. 
It was held that the defendant was 
liable. In the case of Canadian Paci- 
fc Ry. v. Kelvin Shipping Co., Lid.” 
Lord Haldane observes: “What 
those in charge of the injured ship do 
to save it may be mistaken, but if they 
do whatever they do reasonably, al- 
though unsuccessfully, their mistaken - 
judgment may be a natural consequence 
for which the offendirg ship is respon- 
sible, just as much as is any physical 
occurrence. Reasonable human con- 
duct is a part of the ordinary course of 
things, which extends to the reasonable 


` conduct of those who have sustained the 
damage and who are seeking to save 


further loss.’’ 

In The City of Lincoln? the plain- 
tiffs ship was damaged due to the 
defendant's negligence, and the com- 
pass, charts and other gear required for 
steering the vessel were lost. The cap- 
tain of the disabled ship thereupon 
made for shore, but lost his bearings 
and the ship ran aground. The court 
held that the defendant was liable. 
“Tn this case,” observes Lord Sumner, 
“the captain, it is true, steered his own 
course, as every navigator must, but he 
steered it wrong because his means of 


57 (1773) 2 W BL, 892. 
$8 (1927) 138 L. T, 369. 
59 (1889) x5 P. D, 15. i 
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observation, the log, etc., had been 
carried away in the collision. ‘The hand 
of the original wrong-doer was still 
heavy on his ship and his own naviga- 


tion was not the sole human agency . 


determining her fortunes. But for this 
the decision must have been other- 
wise. ^9? ° 

This gbeervation was nae by Lord 
‘Sumner in the case of S. S. Singleton 
Abbey v. S. S. Paludina™ referring to 
the City of Lincoln case. The facts of 
the former are as follows: The 
Paludina dragged her anchors owing 
‘to negligence and collided with the 
Singleton Abbey. «As a result the latter 
collided with the Sara which com- 
menced to drift. The Sara attempting 
to get into a proper position came in 
contact with the revolving propeller of 
the Singleton Abbey and sank. Was 
the Paludina responsible for the loss of 
sara? There was no evidence to show 
that the Sara was free from negligence 
and therefore the court held that the 
negligence of the Paludina could not be 


said to be the direct cause of the loss . 


of the Sara. 


t 
RULE IN HADLEY v. BAXENDALE: 


We have dealt with a number of sea 
cases, but the law laid down in them is 
equally applicable to àccidents on land. 
Unfortunately some of the dicta have 


$9 (1927) A. C., p. 27. 
61 (1927) A. C , 27. l e 


not found universal approval and the 
principles of the law on which the deci- 
sions are based have not always been 
clearly enunciated. The law on the 
subgect of remoteness of damage is 
difficult because it is not fully develop- 
ed, but we see a tendency to extend 
liability of the wrong-doer and make 
him responsible for results which could 
not possibly ‘have been foreseen. The 
principle laid down in the leading case 
of Hadley v. Baxendale,” it is submit- 
ted, is still good law, and although it 
relates to a contract case some of the 


dicta are applicable to accident cases 


as well. “ Where two parties have 
made a contract which one of them has 
broken, the damage which the other 
party ought to receive in respect of such 
breach of contract should be such as 
may ‘fairly and reasonably be consi- 
dered ether arising naturally, i.e., 
according to the usual course of things, 
from such breach of contract, itself, or 
such as may reasonably be supposed to 
have been in the contemplation of both 
parties, at the time of making the con- 


tract, as the probable result of the 


breach of it." The statement in italics, . 
it is submitted, is applicable to tort 
cases as well. A result which arises 
naturally, i.e., according to the usual 
course of things, it is submitted, is one 
which can be foreseen by the reasonable 
and prudent man. ds 


9 (1854) 9 Ex,, 354-5. | 
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PART Il. 
TE^ 2. © CRIMINAL LAW 


The criminal law on n the, subjects of 
accidents and rash and negligent 
driving ijs incorporated in five sections 


of the Indian Penal Code (Act XLV ` 


of 1860). Section 279 deals with rash 
driving or.riding on a public highway; 


304-A,` with causing death by negli- ` 
gence; 336, with act endangering life ` 


or personal safety of others; 337, with 
causing hurt by act endangering life or 
personal safety of others;'and 338, with 
causing grievous hurt,by act endanger- 
ing life or poo safety of others. 


NEGLIGENCE THE BASIS OF LIABILITY. 


The basis of’ liability as in civil law 
is negligence. The prosecution must 
prove negligence against the accused, 
and if proof fails the latter is entitled 
to be acquitted. Section 304-À" which 
we shall. first consider, is as follows: 

Whoever causes the death of any per- 
‘son by doing any rash or negligent act 
not amounting to..culpable homicide 
shall be punished with imprisonment 
of either description for a term which 
may extend to two years, or with fine, 
or, with both, 

Negligence has not been defined by 
the ‘code, but it would seem, that its 
meaning is the same in civil and crimi- 
nal law. In the case of Blyth v. Bir- 


$3«:eC 304-A, I. P. Ca E 


nungham. Waterworks Co.** negligence 
is defined as a '' breach of duty caused 
by. omission to do something which a 
reasonable, man, guided by those con- 


| siderations which ordinarily regulate 


the conduct of human affairs, would 
do, or the doing of something which a 
prudent or reasonable man would not . 
do.” This must suffice. As the sub- 
ject has been exhaustively dealt with 
already, it is not necessary to say any- 
thing further about it. ° 


RASH ACT AND NEGLIGENT ACT. 

Section 304-A draws a distinction 
between a rash act and a negligent act. 
“ Criminal rashness’ is hazarding a 
dangerous or wanton act with the 
knowledge that it is so, and that it may 
cause injury, but without intention to 
cause injury, or knowledge that it will 
probably be caused. The criminality 


lies in running the risk of doing such an 
. act with recklessness or indifference as 


to the consequences. Criminal negli- 
gence is gross ang culpable neglect or 
failure to exercise. that reasonable and 
proper care to guard against injury 
either to the public generally or to an 
indjvidual in particular, which, having 
regard to the circumstances out of which 
the charge has arisen, it was the imper- 


$4 (1856) 11 Ex., 781, 784. 
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tive duty of the accused person to have 
adopted.” 

It would seem that the section con- 
templates the subjective test for the 
purpose of determining rashness. At 
the time when the Indian Penal Code 
became law, the subjective test was 
usually applied both in civil and cri 
minal cases in England, and it was only 
‘during recent years that the objective 
test has been preferred. Applying the 
objective test it is hardly necessary to 
distinguish between negligence and 
rashness, for the connotation of the 
` former would include all acts which 
come under the latter head. An act 
. which is known to the person doing it 
as dangerous is one which a prudent 
or reasonable man would not do, and 
consequently it would be a negligent act 
as well. Applying the objective test, 
therefore, all rash acts are negligent 
acts, but for the purpose of determining 
whether a negligent act'is a rash act it 
is necessary to know the state of the 
mind of the wrong-doer, or.in other 
words, to apply the subjective test. 
The distinction between a negligent and 
a rash act is not generally important for 
practical purposes except for the pur- 
pose of determining the quantum and 
character of the pupishment to be in- 
flicted. 

A few cases on negligent driving may 
be mentioned here which may help to 
illustrate the operation of the law. - In 
Le Lievre v. Gould" Lord Esher M? R. 


. . $8 (1925) 30 C. W. N , 66; (1872) 7: M: IL C., 
pp. II9, I20. . ü 
"* (1893) 1 Q. B.,-491, 497. 


makes the following observation: — '' If 


.a man is driving along a road, it is 


his duty not to do that which may 
injure another person whom he meets 
on*the road, or to his horse or hig car- 
nage. Ifa man is driving on Salisbury 


Plain, and no other personis near him, 


he is at lib€rty to drive as fast and as 
recklessly as he pleases. But if he sees 
another carriage coming near to him, 
immediately.a duty arises not to drive 
in such a way as is likely to, cause an . 
injury to that other carriage. So too, 
if ‘a man is driving along a street in a 
town, a similar duty not to drive care- 
lessly arises out óf contiguity. or neigh- 
bourhood." In the case -of William 
Murray" the court held that where 
speed is unusually rapid, a warning 
shout to a passer-by is not sufficient to 
avoid the charge of negligence; and 
further, it is the duty of drivers to pro- 
ceed with more than usual caution when 
negotiating a public procession in a 
street. It is not incumbent on drivers 
to keep to the proper side of the road, 
but if he is proceeding by the wrong 


side, it is necessary to exercise a greater 


degree of care. Pluckwell v. Wilson.” 
So also. in the case of Babu Santu 
Jadav® thé court held that a person 
driving by the wrong side must satisfy 
the court that he was not rash or neg- 
ligent in doing se. The law.or usage 
of the road is not the criterion by Which 
an act, whether negligent or otherwise, 
87 (1852) 5 Cox, 509 . 


68 (1832) 5 C. & P , 375. i 
69 (1920) 23 Bom., L. R., 538. {e 
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is to be judged. Where the defendant's 
carriage was on the wrong side, and 
the plaintiff sustained damage in 
attempting to.pass on the near side of 


that carriage, it was held that the quas-. 


tion of negligence had to be decided 
without any reference to the rule of the 
road." ° 


In the case of Santu Jadav," the: 


court was of opinion that motor car 
drivers should not attempt to overtake 
a car by going on the wrong side of 
the road unless the road was quite 
clear in front and only under conditions 
which would enable them to get back 
again to the proper side if necessity 
arose without risk of accident.” 

The cases cited are „purely illustra- 
tive. Each case has to be decided on 
its own facts. -The court has to decide 
whether an act is negligent or not by 
reference to the conduct of the average 
prudent or reasonable man. Rules of 
the road are made for general guidance, 
and although a driver may be punished 
for violating a particular rule, such vio- 
lation, in the case of an accident, will 
not be regarded as proof of negligence 
rf the act is sucË as the reasonable and 
prudent man ‘would do under the cir- 
cumstances. 


CONTRIBUTORY NEGLIGENCE. 


We shall now deal with some of the 


differences between the civil and.crimi- 


70 Wayde v. Lady Carr (1823) 2 Dow & Ry., 
225, 13 Bom. L. R., 6; (1912) M. W. N., 539 

T! (1920) 23 Bom. L. R., 358. 

12 @hatterton v. Parker (1914) 24 Cox, 312. 


nal law. on the subject of accidents. 
The criminal law is simplified by the 
rule that the doctrine of contributory 
negligence has no application to crimi- 
nal cases. So if there is negligence on 
the part of a driver, it will be no defence 
to prove that the complainant was also 
gufity of negligence, or even that he 
had the last opportunity of avoiding the 
aceident. So that where a collision 
occurs throwgh the negligence of both 


' drivers, it would seem that each would 


be liable to be punished on the com- 
plaint of the other, and tbe question as 


to which of them had the latest oppor- - . 


tunity of avoiding the accident would 
not be relevant for the purpose of deter- 
mining criminal liability. If a blind 
man is knocked down by a'motor car, 
the fact that the injured man was blind 
and this was not known to the driver, 
would be relevant for the purpose of 
determining whether there was negli- 
gence on the part of the driver, but the 
negligence of the blind man in contri- 
buting to the accident would be no 
defence. It is not necessary to say 
anything further on this point. 


VICARIOUS LIABILITY. 


Another point of difference between, 
the civil and criminal law is in connec- 
tion with the topic of vicarious liability. 
We have seen that the law of tort makes 
the master liable for the wrong done by 
his ‘servant. This principle has no 
application in criminal law, and liabi- 
lity is imposed only on the person who 
is guilty of the wrongful act. 
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LIABILITY FOR, DIRECT RESULT OF 
INJURY. ` 


Again, ‘the scope of liability in crimi- 
nal law appears to be more limited. A 
person is only responsible for such 
damage as is the direct and immediate 
effect of his negligent act. The act 
must be the causa causans—the cause 
actually causing the effect." It is, not 
sufficient to show that the damage 
would not have resulted büt for a neg- 
ligent act—cause Sine qua non—where 
x is not the immediate effect of the act. 
Thus, I am liable for causing the death 


` of a man if it is the direct result of 


injuries due to fay negligence, but if 
the man develops tetanus and dies as 
the result qf it, I shall not be held liable. 
The principle laid down in Re Pole- 
mis,"* it would seem, has no applica- 
tion in criminal cases. 

` Section 279 I.P.C.'5 which deals with 
rash driving or riding on a public way 
reads as follows: | 

Whoever drives any vehicle, or rides, 
on any public way in a manner so rash 
or negligent as to endanger human life, 
or to be likely to cause hurt or injüry 


. to any other person, shall be punished- 


with imprisonment of either description 
for a term which may extend to six 
'months, or with fine which may extend 
to one thousand rupees, or with both. 
It will be noticed that rashness or 
negligence constitutes the offence and 
actual hurt is not ABC The terms 


73 Omkar Rampratap (1902) 4 Bom. L., R., 
679, 682. : 

74 (1921) 3 K. B., 560. 

75 Section 279, I P. C. 
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together. 


“rashness”? and “negligence” have 


already been dealt with and no further 


comment is necessary. | 
. Whoever does any act so sadly: Or 

negligently as to endanger humen life 
or the personal safety.of others, shall 
be punished with imprisonment of either 
descriptiof for a term which may extend 


to three months, or with fine which may 


extend to two hundred and ad a 
or both.” | 

Whoever causes hurt to any person 
by doing any act so rashly or negli- 
gently as to endanger human life, or the ` 
personal safety of others, shall be. pun- - 
ished with imprisonment of either des- 
criptior for a term which may extend 
to six months, or with fine which may 
extend to five Hundred rupees, or with 
both.” | 

Whoever causes grievous hurt to any 
person by doing any act so rashly or 
negligently as to endanger human life, 
or the personal safety of others, shall 
be punished with imprisonment of either 
description for a term which may extend ' 
to two years, or with fine which may 


extend to one thousand rupees, or with 


both.” ° 

These three sss sa may be ien 
Liability is imposed by sec- 
tion 336 even where no damage results, 
and by sections 337 and 338 where hurt 
and grievoug hurt 'respectively are 
caused. All these sections demarid the 
presence of rashness or negligence. 

The principles of liability which are 


78 Section 336, L P. & |» 
77 Section 337, I. P. C 
78 Section 338, I. P. C. . T ea 
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the same in civil and criminal law, with 
. the exceptions already referred to, have 


PART 
- 9 


e 

In this part an attempt will be made 
to ascertain how far the present law 
relating to accidents generallyemeets the 
needs of those caused by motor vehi- 
cles under existing conditions of speedy 
traffic. The law, it must be remem- 
bered, came into existence long before 
motor cars were invented; it has been 
changed from time to time by judicial 
decision to suit changing requirements, 
but it is still the law relating to acci- 
dents in general, and.so far no attempt 


has been made to treat motor accidents. 


as a separate topic. Motor accidents 
are a problem of growing importance; 
the casualty roll is daily increasing; 
governments all over the world are 
making serious attempts to deal with 
the problem, but so far it has defied 
solution. 
to think, is because the law is uncertain. 
Only the lawyer who deals with acci- 
dent cases knows something about it; 
the average motprist who faces risks 
every day, has only a very hazy notion 
of it. It seems essential that the law 
relating to motor accidents should re- 
ceive separate treatment apart from 
accidents in general, and*that this law 
should be made available to the 
motorist. 

Negligence, as has been stated in 
Parts I and II, is thé basis of liability. 
There is no liability in the absence of 
negligence. The burden of proving 


One of the reasons, I venture 


been fully dealt with and further com- 
ment appears to be unnecessary. 


- - 
II. 


negligence is on the party who has 
suffered damage and who comes to the 
couft for a remedy. 


» INJURIES TO PEDESTRIANS. 


Street accidents divide themselves 
roughly into two categories—collisions 


' between vehicles and injuries to pedes- 


trians. In-Calcutta the larger number 
of cases appear to come under the 
latter head and I shadl first deal with 
these. ° 

Á motor car that travels at the rate 
of 2o miles an hour covers nearly 3o 
feet of ground in one second, but gener- 
ally accidents occur when :cars are 
traveling at a much higher speed. 
Travelling at zo miles an hour the 
modern car can be pulled up within a 
distance of about 30 feet, and so when 
a man is knocked down we may legiti- 
mately suppose that a careful driver 
could not have anticipated the event 
until almost the very second within 
which It occurred. If this is so, how 
is it possible to obtain reliable eye-wit- 
nesses to motor accidents? Nobody is 
on the lookout for motor accidents, 
and most of the witnesses who come 
and testify before the court have 
“seen” the accident after it has hap- 
pened. My belief is that most of the 
so-called. eye-witnesses get, their facts 
from the crowd which gathers round an 
accident, and. what they state in the 
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witness box is the general impression 
of the crowd... These witnesses’ are 
examined and cross-examined in detail 
as to distances, as to the actions of the 


driver and the injured man before the ` 


accident, as to the speed of the car and 
various other matters, as if they posses- 
sed the faculty of recording the eVent 
in a series of slow-motion pictures in 
their brain. Ifa man really. sees an 
accident, he sees it for a*fraction of a 
second, and in most cases, it is im- 
possible for him to furnish details. And 
yet we have pan-wailas and biri-wallas, 


` seated in their stalls busy with their 
customérs, commg forward to testify ` 


that the offending car was travelling at 
a very high speed, the driver did not 
'sound his horn or make any attempt to 
save the injured who was walking slow- 
ly across the street, the injured was 
knocked down by the left front mud- 
guard and the left wheel passed over 
his feet, and so on and so on. These 
witnesses are not to blame. The law 
requires their evidence; they feel they 
must say something definite, and they 
fail to distinguish things they have seen 
from things they have heard. 

Such evidence is useless, nay mis- 
chievous, and a decision based upon it 
is neither fair to the.driver nor to the 
injured man. The guilty driver may 
escape liability and the innocent driver 
may be punished. -I think it will be 
conceded that in a large majority of 
accident cases it is practically impossible 
for the injured man to procure reliable 
eye-witnesses for the purpose of prov- 
ing negligence on the part of the driver, 


where negligence exists. The -driver 
needs say nothing until some evidence: 
of negligence has been adduced, and it 
follows that if an accident has not been 
witnessed, or witnessed by gersons 
whose testimony cannot be relied upon, 
the man causing it may keep silent and 
he is entitled to have the case dismissed. 
There is no procedure by which he can- 


be compelled to make a statement and 


be cross-examined so that the true facts 
may be revealed. Unwitnessed accid-. 
ents are not infrequent, especially at 
nights, and even where an accident has 
been witnessed, the real men, in order 
to avoid giving evidence before a court, 


frequently disappear before the arrival 


of the police. . 


Res IPSA LOQUITUR 


The driver of a motor car causing an 
accident is the best witness and by his 
silence he can conceal the truth because 
the procedure throws the onus of proof 
on the injured man. It is true that in 
suitable cases the judge may apply the 
doctrine of res spsa loquitur and impose 
liability even where there are no- wit- 
nesses; but this doctrine applies to civil 
cases only; apparently it has no applica- 
tion in cfiminal cases. The doctrine -. 
may be enunciated as follows: '' There’. 
must be reasonable evidence of negli- 
gence, but where the* thing is shown to 
be.under the management of the defend- .- 
ant or his servants, and the accident is 
such as in the ordinary course of things  . 
does not happen ff those who have the ` 
management use préper care, it affords . 
reasonable evidence, in the absence of 


me 
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explanation by the defendant, that the 
accident rose from want of care." 
“ There is not, indeed, even where res 
ipsa loquitur any legal presumption of 
negligence, so that the legal burden pf 


disproving it les upon the defendant., 


But the plaintiff by proving the accident 
has adduced reasonable evadence, on 
which the jurors may, if they think fit, 
find a verdict for him." 

The doctrine of res ipsa loquitur can 
only be applied in those cases where an 
accident cannot be explained except on 
the hypothesis of negligence on the part 
of the driver, and it is obvious that such 
cases must be small compared with the 
number of motor accidents which occur 
daily: The whole problem works down 
to this. In a large majority of cases, it 
is not possible to obtain satisfactory 
evidence to prove the negligence of the 
driver where negligence exists. There 
are two courses open. One is to’ con- 
tinue the present practice of deciding 
cases upon the testimony. of so-called 
eye-witnesses; the other is to dispense 
with proof of negligence and to impose 
liability on the driver in every case 
where he is unable to show that the 
accident was not due to his own negli- 
-gence. Of these alternatives the second 


: P. appears to be the more just and practic- 


able. The driver of a motor car is 
undoubtedly the» best, witness of an 
accident caused by his vehicle. His 
testimony is essential and he should be 
compelled-to place it before the court; 


° 
ET Scott v. St. Katgerine’s ‘Docks Co. (1865) 
3 H &C., Sor. x 
80 Salmond, 8th ed., p. 471 


and he should not find any difficulty in 
exonerating himself if an accident is not 
due to his negligence. I therefore, 
venture to place the following proposi- 
tion for consideration. 


Proposition I 


There should be a presumption of 
neghgence on the part of the driver in 
allecases where a pedestrian is injured 
by a moton vehicle,—a presumption 


which the driver may rebut by proving 


non-negligence on his part. 
. Motorists are likely to jib at the sug- 


gestion I have made, but everybody - 


must admit that a speedy motor car in 
the hands of a careless er inexperience 
driver is an extremely dangerous object. 
Every person who handles a ‘dangerous 
object is under an obligation—moral if 
not legal—to exercise every possible 
care to prevent damage to others, and if 
damage is caused-it should be for him 


` to prove that it was not due to his negli- 


gence. A stabbing case, an air-plane 
crash arouses great public interest, be- 
cause these are comparatively rare, but 
the death of hundreds of people every 
day caused by mctor vehicles evoke as 
little public interest or attention. as an 
epidemic of cholera or a havoc made 
by a flood. These occurrences are too 
common to touch the public imagination 
and have come to be regarded as com: 
mon'unavoidable evils. It is our duty 
to correct this conception, and we should 
try te visualize the position of the un- 
happy pedestrian who has to dodge his 
way through crowded thoroughfares to 
office and back and is daily in danger 
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sof his Hfe from road hogs and inexperi- 
enced drivers. If an accident occurs, 
the victim is generally thankful to 
escape. with a broken limb. He never 
contemplates litigation, for litigation not 
only means costs which he cannot afford 
but endless trouble and loss of time in 
securing witnesses and attending *the 
court. And the result is always uncer- 
tain. So the poor man who is injüred 
for no fault of his own ie practically 
without a remedy. He may receive 
some compensation through the inter- 
vention of the police, but this is EE 


.- ally very inadequate. 


A change in the law such as I have 
suggested will have a salutary effect 
moreover. The driver will be more 
careful if he knows that he will be made 
liable unless he can.satisfactorily ex- 
plain an accident. My experience as 
Coroner of Calcutta tells me that at least 
50 per cent of the motor accidents in 
Calcutta are due to careless driving. I 
do not say that in these cases the pedes- 
trians are not guilty of negligence; they 
may be guilty,.but the accidents can be 
avoided by a little more careful driving. 


CONTRIBUTORY NEGLIGENCE 


When a pedestrian is injured by a 
motor vehicle there is generally some 
degree of negligence on his part. If he 
kept to the pavement and crossed the 
road after looking for cars he would 
run very little risk of being knocked 
down. It is often said that the Indian 
public have no traffic sense, and the 
only way to minimize motor accidents 


is by promoting its — -and 
development. But motor” accidents | 
are nót the monopoly of India; the 


problem is just as acute in England, 


Rrance and America where theetraffic 
sense may be said to have developed. 
Taking things as they are it is the duty 
of the leg@lator to discover some means 
by which accidents may be lessened. 
In a civil case if the court finds that an 
accident has been caused by the com- 
bined negligence of the driver and the 
pedestrian, the question who had the 
latest opportunity of avoiding tbe: 
accident becomes relevant. In a suit 
by the pedestrian, the driver will be held 
liable if the court finds that he had the 
latest opportunity, but not so if the 
latest opportunity was with the plaintiff. 
And since under the existing law the 
onus lies upon the pedestrian plaintiff, 
he will fail unless he can definitely 
establish that the latest opportunity was 
with the driver. In other words where 
both had an equal opportunity of 
avoiding the accident, the suit will be 
dismissed. 


The driver is undqubtedly the best 
witness of an accident caused by his 
vehicle, and for reasons already stated, 
I have proposed that the onus of prov- 
ing non-negligence should be upon him. 
It follows as *a corollary that the onus 
of proving that the latest oppoftunity 
of avoiding the accident was with the 
pedestrian should also rest with him. 
For accidents caused through- combined 
negligence, I venture*to place the follow- 
ing proposition for consideration 4 
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PROPUSO II 
Where an accident ts caused through 
the combined negligence of the driver 
of a motor vehicle and a pedestrian in 
whiche the latter is injured, the driver 


shall be held hable unless he ts able to . 


prove that the latest opportumty of 
avoiding it was with the Pedestrian. 
This rule shall apply both in civil and 
criminal cases. 

This proposal is not as E 
as would appear at first sight. The 
doctrine of contributory negligence as 
developed from the. rule of Davtes v. 
Mann" has apparently no application 
in criminal cases, .and consequently 
where there is negligence of both parties 
and the pedestrian has the later oppor- 
tunity of avoiding the accident, the 
driver wil still be held liable. This 
seems to be unfair, and there does not 
seem to be any reason why the criminal, 
law should not be the same as the 
civil law which imposes liability on the 
party who has the later opportunity. of 
avoiding an accident. But in. view of 
the fact that the driver is the best, if not 
the only eye-witness of the occurrence, 
it is no injustice to ask him to prove 
that the later opportunity of avoiding 
the accident was not with him. The 
driver will be still further protected by 
the application af the rule in Admiralty 
Commissioners v. Se. `S. Voluie," 
already fully dealt with, in which Lord 
Birkenhead laid down the following 
proposition: 


* e E 
$! (1842) 10 M. & W., 546. u kusi, 
83 (3922), 1 A. C., 136. 


“The question of contri-- 


butory .negligence must be dealt with 
somewhat broadly and on common- 
sense principles, as a jury would prob- 
ably deal with it. And while, no doubt, 
where a clear line.can be drawn, the 
subsequent negligence is the only one to 
look to, there are cases in which the two 
act$ come so closely together, and the 
second .act of negligence is so much 
mifed up with the state of things 


. brought about by the first act, that the 


party secondly negligent, while not 


. free from blame under the Bywell 


Castle rule, might, on the other hand, 


invoke the prior negligence as being ` 


part of the cause of the collision so as 
to make it a case of contribution." In 
other words, in a motor accigent where 
it is proved that both the driver and the 
pedestrian are to blame, and the driver 
had the later opportunity of avoiding 
the accident, he can still avoid liability 
by showing that his act of negligence 
was so much mixed up with the state 
of things brought about by the negli- 
gence of the pedestrian, that he (the 
driver) might invoke the prior negli- 
gence of the pedestrian as being part 
of the cause of the collision. In motor 
accidents which occur suddenly the 
negligence of the driver is generally 
mixed up with the state of things 
brought about by the negligence of the 


. pedestrian. 


REMOTENESS OF DAMAGE. . 


Tsiability under the criminal law is 
imposed for damage which is the direct 
result of negligence, in other words, for 
damage which can be foreseen by the 
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reasonable and prudent man. In civil 
law by the rule laid down in the case 
of Hadley v. Baxendale," which, how- 
ever, is a contract case, a person is 
responsible for such damage as arises 
naturally, t.e., according to the usual 
course of things, which seems to: mean 
that that such damage can also be fore- 
seen. This rule appears to Have been 
varied in Re Polemis v. Furness, Withy 
& Co." where it was laid town that a 
wrong doer is responsible for all dam- 


age which can be directly traceable to :. 


his negligent act, and it is immaterial 
` whether such damage can be foreseen 
or not. This case has been fully dealt 
with in Part I*of this article. Which- 
ever view, is accepted it seems very 
desirable that uniformity should be 
established’ between the criminal and 
the civil laws. Negligence is the basis 
of liability. A negligent act is an act 
which the average reasonable and 
prudent man would not do. He re- 
frains from such an act because he fore- 
sees the risk of damage. 
reasonable that if a man is held to be 
negligent for doing an act because he 
should have foreseen the -damage which 
might result from it, he should be only 
held responsible for such damage as he 
could foresee, and not for damage 
which could not have been ‘foreseen. 
An illustration will make my meaning 
clear. A pedestrian is struck by a 
motor car which is being driven negli- 
gently and at a high speed, He is Pu 


83 (1854) 9 Ex , 354-5- 
84 (1921) 3 K. B., 560. 


It seems 


against a petrol pump which breaks. 
A spark from his cigarette sets the 
petrol ablaze, and the fire spreads and 
causes extensive damage all round. 
The negligent driver is certainly res- 


° ponsible for the damage caused to the 


injured man because such damage 
might be fbreseen, but is he also liable 
for the damage caused by the fire? 
Under the Re Polemis rule, it would 
seem, he is liable, because the damage . 
is direcily traceable to to his negligent 
act, and it is immaterial whether he ` 
could have foreseen it or not. It should 
be mentioned that there s a large 
volume of legal opinion which supports 
the view as laid down in the case of 
Hadley v. Baxendale." The principle 
of liability for unforeseeable damagc as 
laid down in Re Polemis does not 
appear to be clear and free from diffi. 
culty. 


— 


COLLISIONS BETWEEN VEHICLES. 


I have so far confined. my remarks 
to accidents resulting in injuries to 
pedestrians. The law relating to acci- 
dents generally in its application to 
collisions between motor cars or à 
motor car,and other vehicle, appears 
to be quite satisfactory and hardly 
needs any change. But the rule of the 
sea, where there is negligence on both 
sides, might. be considered ig this 
connexion. The Maritime Conventions 
Act, 191r, remodelled the old law, and 
its provisions may be stated in the 


55 (1854) 9 Ex., 354. >o te 


LAW RELATING TO ACCIDENTS 


words of Salmond**: ‘‘ The general rule 
of maritime law is that when a collision 
between two ships is caused by the fault 
of both of them, each is liable for a 
certain portion of the damage suffered 
. by the other. The remainder of the 
damage so suffered lies where it falls. 
This division is made in th same pro- 
portions as those in which the vessels 
are found to be respectively in fault. 
The greater the degree of fault, the 
greater the share of liability. If, how- 
ever, it is not possible to establish 
different degrees of fault, the liability is 
apportioned equally.” I 

“ Notwithstanding the general prin- 
ciple of division of loss, it was settled 
before the passing of the Maritime 
Conventions Act, rorY, that the rule in 
Davies v. Mann" applied to collisions 
at sea no less than to collisions on land. 
...Ihe rule in Davies v. Mann is, there- 
fore, still applicable to collisions at sea, 
but it will not apply where ' the second 


act of negligence is so much mixed up. 


with the state of things brought about 
by the first act, that the party secondly 
negligent, while not held free from 
. blame under dhe Bywell Castle rule, 
might, on the other hand, invoke the 


86 oth ed, p. 493. ` 
87 (1842) ro M. & W , 546. 
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prior negligence as. being part of the 
cause of the collision so as to make it a 
case of contribution. '" The above 
rule, as has already been stated, applies 
to collisions on land, but the law relat- 
ing to apportionments might be consi- 
dered in connexion with motor car 
cóllisions. - - 

What really is needed is that the law 
relating to motor accidents should be 
simplified with all doubts removed. It 


. should be treated-as a separate topic 


apart from the general law of accidents, 
and should be codified so as to make 
it available to every motorist. As z: 
knowledge of the laav will tend to pro- 
mote caution, perhaps*an oral examina- 
tion on the subject as also on traffic and 
other regulations before driving licenses 
are issued to motorists might be consi- 
dered desirable. The thing is to reduce 
accidents, and every availabie means 
helpful towards it should be adopted. 
The Indian Motor Vehicles.Act which 
will be useful in various ways un- 
fortunately does not attempt to deal 
with the difficulties of the application 
of the existing law which forms the 
subject of the Part. 


55 Admiralty Commissioner v. S. S V'olute 
(1922) r A. C , 144. 
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eee common carrier or the public 

carrier as he is sometimes called, 
is one who makes carrying his busines 
—who holds himself out to the world as 
one prepared to transport goods or pas- 
sengers from place to place for a consi- 
 deration. It does not follow that he 
` would carry goods of all sorts. If he 
professes to carry dnly small parcels he 
cannot be required to transport large 
and bulky things. Again, if he: pro- 
fesses to carry only one kind of goods 
e.g. corn or meat, he may not be com- 
pelled to carry any other kind of goods. 
If he professes to carry goods only 
between two specified places he may 
not be compelled to carry goods to any 
other terminus or between any other 
termini. The: essential part of the 
definition of a common carrier is that he 
holds himself out to the public as being 
ready and willing to carry for any mem- 
ber of the public who wishes to engage 
him and is prepared to pay his charges. 
The point is that a public or common 
` carrier is not entitled to pick and choose 
or discriminate between his intending 
customers. The very comprehensive 
definition of a common carrier as given 
by Baron Alderson in Ingate 'v. 
Christie’ may be usefully quoted here: 


1 (1850) 3 Car & K., 61. 


. carrier. 


“ Every oné who undertakes to carry 
for anyone who asks him is a common 
The criterion is, whether he 
carries for everyone. If a man holds 
himself out to do it for everyone who 
asks him, he is a common carrier; but 
if he does not do it for everyone but 
carries for you or me only, that is a 
matter of special contract." In a more 
recent case [Belfast Rope Work Co. 
and Bushnel"] it.has been held that 
“where a man carries for payment but 
reserves to himself the right of reject- 


ing or accepting offers of employment ` 


at his own discretion, he is not a 
common carrier." Itis very necessary 
to remember that a common carrier 
cannot and may not, without lawful 
excuse, refuse to carry goods offered to 
him for transport by any person who 
offers to pay his reasonable charges, 
provided that the goods' are such that ' 
he professes to carry and provided that 
the destination of the goods 1s such as 
falls within the ambit of his business 
termini. This rule is, indeed, so im- 
portant that a cdmmon carrier would 
be held guilty of a criminal offence if 


he refuses, without lawful excuse to 


carry goods thus offered to him. The 
remedy by invoking the aid of Criminal 


3 (1918) I. K. B., ato. 2^ a 
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Law is now obsolete in England and 
actions are now brought for damages 
against common carrier for refusing to 
carry goods. But the nature and 
extemt of the liability of the common 
carrier will be considered separately. 


We will now proceed to discuss the - 


origin of the liability of fhe common 
carrier in English Law. The law in 
England is indeed anomalous and the 
. causes of the anomaly are deep rooted 

in the history of English Law. In the 
early common law of England and in 
fact long afterwards, the carrier occu- 
. pied the same position as any other 
bailee and the law that governed the 
liability of the-carrier was the same as 
the law that governed the relation be- 
tween the bailor and fhe bailee. 

The word 'bailment' itself is hard 
to define. In fact, in the early days of 
English Law, 'bailment' was some- 
times confused with a 'trust' and the 
definition of 'bailment' as given by 
Blackstone, viz., deposit of goods in 
trust, added not a little to the prevailing 
confusion: We find at or about the time 
of Henry III, ' bailment' was taken to 
. include (a) a gkatuitous' loan of specific 
goods to be used and returned, (b) a 
loan of morty or other téngible mov- 
able property for which its equivalent in 
money value was to be. returned, (c) an 
ordinary pledge, (d) a deposit for safe 
custbdy, (e) letting for hire, and (f) deli- 
very to a carrier of goods for transport. 
Bracton was probably among the ear- 
liest jurists who -àttempted to define 
these different ånd various kinds of 
bailment and who also attempted to 


discuss the different standards of duty 
of the different bailees. Whether 
Bracton’s theories reflected the nature 
of actual legal practice of his time is 
difficult to say. Indeed apart from 
theories, . probably the distinction be- 
tween the different kinds of bailees and 
te different nature of their duties to 
their respective bailors was neither 
realised nor followed in actual legal 
practice. ° 

There was one outstanding and 
remarkable feature of ‘ bailment’ in thc 
middle ages in England which must be 
noticed here and it was the absolute lia- : 
bility of the bailee«to account to the 
bailor for the goods éntrusted to him. 
This feature, indeed, was common to all 
the different -kinds of bailment and it 
constituted the basic principle upon 


which the entire law of bailment rested. 


It would be idle speculation, however, 
to attempt a systematic historical sur- 
vey of the origin, growth and develop- 
ment of this legal conception, Mr. 
justice Holmes has maintained that 
there is a continuity and a distinct con- 
tinuity between the early Norman rule 
of the absolute liability of the bailec 
and the doctrine of the r6th and 17th 
centuries when this rule of absolute lia- 
bility was definitely crystallised but as 
I have said above, it is neither neces- 
sary nor profitable to enter into this 
historical discussion. 

Tt is necessary, however, to enter into 
a discussion of the origin of this lega! 
concept of ‘absolute liability’ of the 
bailee. What was the legal position of 
the bailor in the ancient days? He was 
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undoubtedly the owner of the property 
bailed but you know that the idea of 
ownership was not clearly realised 
before the r4th century in England. 
The bailee, being the man in possession 
of the goods, alone had the right to 
proceed against the wrong doer$ who 
might have stolen the goods bailed <o 
him. The legal right of the bailor was 
not a right in rem, it was merely a right 
in personam against the bailee and it is 


clear that he could not maintain an : 


action for recovery of the goods bailed, 
- he could sue bailee only for compensa- 
. tion for the loss of goods. This being 
so, the legal cqncept of bailee' is 
‘absoluute liability’ becomes easily 
understandable. 

In order'to appreciate the position, 
however, I would ask you to throw 
your -minds back to the dim past of 
English legal history. In Norman 
times the most common form of a man's 
personal property was cattle. : Prob- 
ably in ancient Hindu Law the position 
was very much the same and I woüld 
ask you to recall to your mind the very 
significant expression ‘araa . (Cattle- 
property). At all events, in England, 
a.man's 'chattles' were literally his 
‘cattel’, his ‘catella’, his cattle. Since 
Anglo-Saxon times cattle lifting was a 
most common form of crime and the 
King's Courts were busy in' devising 
means to suppress this common, though 
heinous, form of crime. Later ' poach- 
ing',-I would ask you to remember, 
was regarded as a crime of the worst 
kind and was punishable with capital 
sentence. Now, what was the legal 


remedy of a person whose cattle was 
stolen? The most primitive form ot 
redress was, of course, vengeance, Or 
self-help but later the State stepped in 
and attempted to regulate this unbydled 
form of vengeance. In course of time 
this. private or semi-public procedure, 
by which tke owner of stolen goods or 
cattle sought to assert his rights came 
to be settled by the State and the public 
opinion. The form of action which 
came to.be known as 'actio fusti’. 
against a thief-—which was common in | 
the 12th century—consisted-in the com- 
plainant making a ''hot pursuit" and 


_in taking immediate steps to raise ' hue 


and cry' and “followed the trail” and 
trace at the stolen 'cattle' and then 
finally in making his accusation against 
the pornttor of the stolen -cattle or 
chattel. In those days the acto fush 
could be brought against the possessor 
for the recovery of stolen chattel. This 
“following the trail’ being necessary 
ingredients of an 'actio furt it is easy 
to understand and appreciate the legal 
. position of the bailee being left in charge 
of those proceedings. Now one thing 
naturally led to the other, the bailee, 
being the person authorised, in law, to. 
start-proceedings for the retoyery-of the- 


stolen chattels, he became ‘absolutely ` | 


liable’ to account for. the stolen goods -. 


. to the bailor.* ,Probably, this short 


historical survey will help you to under- 
stand the position sought to:be main- 
tained by Mr. Justice Holmes. I have 
already told you tH&t im those ancient 
days and in fact even m the-middle ages 
in England the idea of legal owgership 


bailor. 
` sory, remedy had to fall back solely 
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was not clearly realised and this contri- 
buted not a little to this doctrine of . 


“absolute liability.’ Pollock and 
Maitland have stated this legal position 
thus :* . ç 

“That the bailor has no action 


against any person other than his 
bailee, no action against on who takes 
the. thing from his bailee, no action 
against one to whom the bailee has sold 
or bailed the thing—this is a proposition 


-that we nowhere find stated in all its 


breadth. No English Judge or text- 


writer. hands down to us any such 


maxim as Mobilia non-habent se- 
quelam. Nevertheless we can hardly 
doubt that this is the n— point of 
our common law." ` 

Originally, then the person having 
possession could start ^proceedings— 
suth proceedings as were then available 
and not the person having ownership. 


If the goods’ were stolen while in the. 


custody or possession of the bailee it 
was the bailee who could sue and not 
the against the actual wrong-doer and 
the form. of action was an action of 
dener. According to Mr. Justice 


. Holmes this wasthe reason and founda- 


tion of thé absolute liability of the 
bailee to account for the goods to the 
The bailor having no posses- 


upon the bailee’s accountability. 

On? the other’ hand, the bailor's 
remedy against the bailée was absolute. 
The factum of: bailment being proved, 
the bailee had practically no defence 
and bis liability was absolute. Default 
or na default, the bailee was still liable 


to the bailor if the goods have been lost 
while in his custody. Diligence was no 
defence. From quite early times in the 


history of English Common Law it had 


been recognised that the bailor could 
not sue for the recovery of the specific 
chattels. It was in the bailee’s option 
either to restore the specific goods or 
to pay compensation therefor. English 
Common Law has continuously and 
systematicaMy refused, except in very 
rare and exceptional cases, to decree 
restitution of the specific goods. 

With the introduction of principles of  . 
Roman Law, however, this state of the ' ` 


.law gradually: changed. The natural 


tendency of the Roman Law, which 
came to influence the ancient English 
Common Law, was to define the res- 
ponsibility of a bailee in terms of dolus, 
or culpa, t.e., negligence or fault. This 
influence can be seen in the writings of 
Bracton who applied different rules to 
different kinds of bailee, Writing in 


the sixties of the 13th century A.D. 
` Bracton states that a bailee would be 


liable only in the case of negligence. 
He insisted, however, on strict proof of 
due diligence from a hirer or pledgee. 
Thus according to him, a borrower must 
return the borrowed thing or its value, 


if by chance has been destroyed by fire, 


earthquake, shipwreck, thieves or 
enemies or if it is lost, diminished or 
removed. There is no reason to con- 
clude, however, that this principle of 
law*as enunciated or stated by Bracton 
was strictly followed in practice by the 
Common Law judges. In fact, Pollock 
and Maitland in their Essays consider 
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this statement of Law by Bractom as. 


premature although they add that “it 
is plain that already in his day English 
lawyers were, becoming. familiar with 
the motion ‘that bailees need not be 
' absolutely responsible for the return of 
the chattels bailed to them, and that 
some bailees should perhaps be 'ab- 
solved if they have attained a certain 
standard of diligence.. This, of coufse, 
struck.at the root of the* doctrine of 
absolute liability as understood by:the 
ancient Common Law Lawyers. . | 
Then was another and a very import- 
“ ant factor at work which undermined 
the doctrine of aBsoluute liability. We 
háve seen above that the doctrine of 
absolute- ability was based upon the 
bailee's absolute and exclusive right to 
proceed against the trespasser or the 
wrong-doer. 
reason for the doctrine of absolute 
liability came to disappear and the 


bailor's right.to proceed directly against . 


the wrong-doer came to be gradually 
recognised. When precisely-the bailor 
obtained this right is of course im- 
possible to ascertain. 


"You should remember, however, n 
. the.bailor's right to proceed against the 
wrong-doer was in addition to and not 
in exclusien of the bailee's right to sue. 
A baile, nay even za gratuitous 


depository” or'a mere finder always 


enjoyed the possessory remedies and it 
has always been and is Still the English 
Law that the bailee can maintain an 
action-for goods taken from his posses- 


_ ? Rooth v. Wilson (1817) I. B. & Ald., 59. 


. which we need hardly enter: 
“now generally accepted that. this right 


In -course of time this 


sion and when we speak of the bailee 


.we mean a bailee in its. widest connota- 


tion.* | 

There has been a good deal of 
agademic discussion as to whetlfer the ` 
right of a bailee to sue is based upon 
the fact of his possession or upon his 
accountabflity to the bailor. The 
controversy, of course, is purely 
1academic, into the merits or details of 
But it is- 


to sue is based upon the fact of his 
possession. Indeed it has always been 
recognised to be a possessory right. It 
is not necessary for our puurpose to 
discuss some 'of the old English cases 
on this point, the decision ‘wherein are 
somewhat conflicting and will merely 
add to the confusion already existing. 
Mr. justice Holmes is of the opinion 
that throughout the r4th and the r5th 
centuries there is a continuous history 
of the absolute liability of the bailee. 
Pollock and Maitland and Mr. William 


.Holdsworth in his: History of English 
: Law seem to accept this view. I 


The r6th.century, in the history of 
English Common Law? was a period of 
transition and.a critical time for; the 
Common Law. It was the age- in 
which the powérs of the Lord Chan- 
cellor -and his. Court were' growing. 


. During this period the busiuess of thé 


Common Law Courts began to gradu- 
ally’ decline." There were complaints 
regarding the hide-bound procedure 
which the Courts followed and the 


AC PREIS PE i , 
. *See Holme's Common Law, p. 174. ° 
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inordinate- delay and  expensiveness 
of the justice that was meted out by 
these Courts. The Year Books ceased 
to appear and there is thus an extreme 
paucity of the reports of decided casgs 
during this age. 

The next land mark in the history of 
the law of bailment is the Well known 
Southcote's case decided by the famous 
Chief Justice Lord Coke in r6or when 
he laid' down the legal position of the 


bailee in al its aspects. ~The case ` 


deserves a detailed attention. South- 
cote declared in detinue that he had 
delivered goods to Bennet, to be safely 
kept. : The defendant Bennet admitted 
the deposit but pleaded his non-liability 
on the ground that he had been feloni- 
ously robbed of those" goods by one 
J. S. Southcote protested that the story 
. of robbery was not true and that J. S. 
Southcote was a servant of the defend- 
ant Bennet. Coke in his report review- 
ed the entire law on the subject and 
referred to some of the earlier leading 


decisions but the actual decision and < 


the ratio thereof may be summed up 
thus: A bailee who accepts goods to be 
safely kept is liable to his bailor if the 
goods are stolen from his possession; 
but a bailee can get rid of tls liability 
if he makes a special bailment, to keep 
the goods as he keeps his own. There 
was judgment in favouz of the plaintiff. 

Fletther in his Carrier's liability 
(p. 32) enumeratés. the following five 
propositions of law as following from 
Coke's decision in Southgote’s case. 

(r) an obligatioif to keep is the same 

s «an obligation to keep safely ; 


. (2) in either case the bailee is liable 
--1f the goods are stolen ;. 

(3) the obligation upon a ferryman, 
common inn-keeper, or carrier 
is the same as upon any other 
bailee; 

(4) any bailee can qualify his accept- 

° ance by undertaking to keep the 

. foods under special conditions; 

(5) there are exceptions to the law of 
bailment, including factors and 
servants, pledgees, and the case 
of delivery in locked chests. 

. What then was the result of this 
momentous decision ? 
Norman doctrine of the absolute liabi- 
lity of the bailee firmly "and authorita- 


tively reaffirmed and reiterated. The 


liability of course attaches to the carrier 
because he was.a bailee in the eye of 
law. The exception of an act of the 
king’s enemies was accepted by Coke 
and presumably it would extend to,a 
bailee and therefore to a carrier. But 
remember and remember carefully that 
this was the only exception allowed 
and admitted. Even an “Act of God” 
is not recognised as an exception by 
Coke for says he '' And that which hath 
been said before the stealing, is to be 
understood also of other like accidents, 
as Shipwreck by sea, fire by lightning 
and other like inevitable accidents.” 


The law was law, inexorable and 


wholly illogical but it was the law, at 
all events, down to the beginning of 
the ryth century in England. 

Up till now, ‘#.e., down to the early 
part of the ryth century the legal rela 
tionship between the bailor and the 
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. bailee depended upon the status of the 
parties. ‘The question of contractual 
obligation was not much, in evidence 


although it was occasionally felt that. 


the duty a particular bailee owed to a 
particular bailor might be modified by 
any, special stipulation arrived at 
between themselves. It was, in fact, 
recognised -that the bailee was free to 
stipulate. that he would accept goods 
only on certain'terms and Would under- 
take only a limited’ responsibility. But | 
this deviation must have been a matter 
of express and specific agreement but 


` it is extremely doubtful as to whether 


the modern idea* of ‘freedom of con- 
tract’ was realfsed in these days. 


We will, in conclusion, refer to the . 


very wide terms of the decision in 
Southcote’s case. ` You will remember 


England, 


that Lord Coke’s decision was intended’ 

to apply to all kinds of bailee, includ- - 
ing the ferryman, the common inn- 
keeper and the carrier. It is also clear 
that a ‘carrier’ meant either a earrier 
by land or carrier by water. You-may 
take it, therefore, that the Common 
Law printiple of ‘absolute liability 
applied equally to all carriers by land 
or by water. , You ‘must "remember, 
however, that from very: early times in 
' unlike the . continental 
countries in Europe, a distinction came 
to be made between carriage of goods 
by jand and carriage of goods by water. 
> Carriage of goods by land was practi- 
cally exclsusively governed by Common 
Law while carriage by water was 


almost exclusively governed by the 


law merchant: 
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HINDOO PENAL LAW 


-e Mr. Kiron Kumar Roy, CHOUDHURY, M.A.—Third Year F. 


* E ` k 


Y ANDANITI or the ,Science of 
punishment was:prevalent in an- - 
: cient India. 


To preserve 'the social 
security ', this Science was. applied. 


Now in a Hindoo society, an illegal act . 
consists of. something. which violates ' 


partly moral, partly religious ' ( 1 ) 
and partly social things, and hence the 
Hindoo penal law had to deal over these 
combined | aspects. . 

The Hindoo adei is Sind into 


four caste; system, "the Brahmans, the 


Kshatriyas, .the ‘Vaisyas, and the 
Sudras and each of this class has a 
separate. code of conduct ‘for self. 
realisation; and the non-observance of 
it causes disorder in the sociéty. Hence 


according to ' Raja-Dharma ' it behoves. 


for the king, to maintain the espionage 
systeni to find out ‘whether the people of 
particular classes were observing their 
Rari code, of conduct in life; and 
„in case of its default, the Dandaniti 


must be applied. So the conception of . 
Dandaniti, we see, had an aim to social ` 


defence. Danda calls out the righteous- 
ness of the King. ` Danda is Lakshmi, 
Niti » and Sarwasati; and whatmore, it 
may be compared with -Atmavidya 
. (Csetafaon ) "or Brábmavidya. 


The nest question is, how ad on 


` what aim the anéient Indian King used - 


to wm the ` Danda to the ‘culprits. 


‘ a 5 I 2 nme 
we : # 


handle. 


The idea is contained in Santiparva 
. (C. C. LVII) where the prince Satyaban 


says that ‘without destroying’ (t.e., 
killing) the prince ought to punish the 
wrongdoers according to the scriptures’. 
The Sukraniti too echoed the same idea 
that the King ought to avoid care- 


— fully the Capital punishment, and will ' 


try by other means (wl wie ) to 
punish the wrongdoer., 

This science is very "— to 
tis like (Afsa: añotassi 
a tree on the bank of the river, it 
protects the bank from the flow of the 
river, but if the river transgresses, the 
tree is uprooted. .So too, a King with- 


‘out knowing the proper applicatiof of 
_ the Penal Science destroys the society. 


It was the King's duty to apply this 


‘science according to aeretecapsm i.e. in 


consonance of the time and place. To 
say it clearly, it may be said that there 
were Budhists, Kapalikas, Saivas, etc., 
varioüs. classes of people present in the 
society 'at the same time, and it was 


' proper for the king to apply the Dan- 


daniti on them according to the parti- 
cular course of their standard of life. 
Usanaka says that Dandaniti is the onlv 
science. Kautilya says that all sciences 
are rooted in Dandaniti and always 


. have your Dandaniti ready to operate 
. against any breach, s. if the kirg 


V 
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is too leniant as not to apply it in right- 


ful quantity, then the peace and pros-. 


perity of the society will be frustrated 
and Matsyanaya (afe*rgta) will prevail. 
Dandaniti and the king are almost 
synonimous terms. . 

‘But the test lies not only on the 
offence, but also the offender himsel, 
together with the time and place 


(aatia) mental tendencies and . 


repeated inclinations of the anind were 
the proper subjects to be scrutinised. 
So it was a science of Individualisation. 
} Ancient Hindoos considered whether the 
. offence was committed through cold- 
blood, or through,hunger, or by mis- 
taken idea, or by wine-gambling, or by 
own will (these being the Anubandhas 
egam of Kulukra Bhatta of the 18th 
century). The term Desa meant either 
the village, or thé motherland, water 
or the wilderness; Kala (#14) indicated 
the: period of the day; ,4,e. whether in 
' night or by day, or whether in time of 
plenty or. scarcity. 

lhe King had some accepted doc- 
trines in deciding the cases—and of 
them the following such as the protec- 
tion of the widows, old and infirms; 
protection of the trusts, etc., were more 
prominent.. Over and above, he had 
to deal with the questions of the debts, 
trusts, boundary disputes; he had to 
deal also with the laws of defamation, 
manslaughter, etc.; questions relating 
to Torts and criminal aspects; some of 
which may seem very critical and 
strange to a modern penologist. But to 
the ancient Smritikara, it was a simple 
question of goodliving (pia ). 








Punishment by decry of 
(facaiwa ) , imprisonment ( 74 ) 


mon types of punishments. At 
eis first offender, Nirodhana w 


acts (etse). The aim of 
hn the self-purification ( eferefe ) . | This 


burning the offender into fire, 
drowning him in the water till I 
or might be of lighter types such as by 

travelling atitea on foot, or|even 
by providing the’ Brahmins with | good 
food and shelter. The idea was that if 
such expiatory acts -were not fone, 


then the human beings have fo go 


to hells by w@éfatte. Thus being 
always pricked by its own consciens, 
the wrongdoer by performing ia- 
tory ceremonies (“Ffsg) under the 
direction of the learhed Guru (in the 
form of fem, Bats, afz, -etc.), ac- 
cepted "his own wrongs,eand thusl him- . 
self tried to be purified. Thus wẹ see, 


- the old Hihdoos had: no -.Jess | than 


four self purifying sources—name 
King, the law of the land, the 
and the fear for.the “ * Yama ". 


and the “Yama” through the s 
ings in the Hell, ° ` 
It was very "difficult? to find oùt (say 

in case of niurder) who was the'a rud 
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culprit. 
the fatal blow was the murderer,— 
irrespective of the others who had 
helped him (+W). While the crime 
was Uone in secrecy (memi) , it Was 
difficult to find out the real culprit. 
Broadly the different types of punish- 
ments in ancient India may "be grouped 
under four heads,—namely the are 
(the solemn warning), ‘are (with 
fine); 


ment). Out of these, the 4z4%e re- 
quires some detail to explain. 
Generally it may be assumed that in 
India, the Capital punishment was not 
so much regarded in  high-esteem. 
Hence, before awarding the Capital 
punishment, different types of physical 
punishments, such as ?]e4 in the form 
of fea (whipping),  *zl4' and 
««4 (imprisonment), mf 
types), etc., were applied to see whether 
these were sufficient to reform the 
criminal of his gaes frantad. 
Ihe essence of Danda was to make the 
offender unfit to repeat the sin again. 
Incidentally it will not. be out of-place 
‘to mention here that Brahmins only can 
award the, are and . faqye ; while 
the King alone had.the power to award 
aie and qe. But all of them 
had to follow the principle of wen. 
But „the question is; whether really 
FEAT was followed in actual day 
to day life. The known fact concerning 
. Chandragupta Maurgya's administration 
prove that he wag a stérn despot, and 
enforced a highly organized autocracy 
suppójted by punishments of ruthless 


Of course: the man who dealt . 


fişte (with strong censore), 
and qro (t.e., the Capital punish- ' 


(of ro ` 


towns people’ may not take place. 


severity. Although the authour of Ar- 


. thasastra was fully awar of the danger 


of eliciting false confessions by torture, 
yet the tradition of torturing a prisoner 
was engrained in the minds of every 
Indians. Kautilya gives us a horrible 
list of 18 kinds of torture with the 
remark. that “every day a frseh kind 
of torture may be applied." Theft 
was usually punishable with death. 
Asoka in ° his Buddhistic Govern- 
ment even could not curtail the 
severity of punishment. 
were Charged against unjust imprison- 
ment or corporeal punishment. 
granted a ' 3 days respite’ to the pri- 


.soners lying under sentences of death 


in order to be prepared for the next 
world. He only tried to redress the 
wrongs. In a seperate Kaling Edict 
he made the Mahamatras to go forth 
on tour so that “any causeless impri- 
sonment or causeless harassment of.the 
He also instructed the princes of 
Ujjain and Takshasila to send forth 
this cláss of officers at the interval of 
every three years, because he thought 
that “all men are my offspring." He 


‘kept '' Rajukas in sole charge of reward 


))3 


and punishments of the muffasil 


people in order that there may be uni- 


formity in administration (Vyavahara) 
and uniformity of punishment 
(Danda)."* So Dandasamata is looked 
in Asoka’s reign. It may be surmised 


1 R. I. (x). 

3 R. I. (x, 2). 

TPE: TV. 

* P. E. IV. š . 


ge oes 


His censors . 


He 
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with reasonable certainty that in the 
Sunga and the Kanava and the Gupta 
days, the Brahmins were considered 
as privileged sect, and thus the Asokan 
Dandasamata lost its ground.  Fa-Hien 
admired the mild Gupta (a great change 
since the time of the Mauryas) adminis- 
tration, while offences were ordinarily 
punished by fines only; and the capital 
penalty not being inflicted and multila- 
tion being confined to the cases of 
obstinate rebellion only. Persons 
. guilty of serious crime were liable to 
‘suffer amputation of the mght hand. 
` The pious-traveller’s testimony may be 
accepted as proving that the ‘ahimsa’ 
sentiment was éxtraordinarily strong in 
Mid India when he resided there. But 
in Harsha’s time, we find that very 
harsh treatment, which left the prisoner 
to live or die, was freely awarded and 
mutilation was often adjudged. 


$L is a general belief that the ancient 
law had unequal treatment on ground 
of superiority or inferiority of caste. 
Brahmins were highly privileged. ‘‘ Let 
the King not lil Brahmin” says 
Manu. Brahmin’s life was not touch- 
ed,—while say Sudra had to suffer the 
capital punishment for many slightest 
offence. But one thing makes us more 
‘Inquisitive that as Manu flourished in 


. the preceptor, 


the Sunga Age—the days of Brahminic 
revival—so his sayings for the privilege 
to Brahmins might be a special feature 
in that particular age only. ° 
“We have already said that the Brah- 
mins (at least in certain age) were cón- 
sidered to be the privileged class. But 
we find according to the commentator 
Bishnu that while in a particular 
offence, the Sudras had to suffer 


. *8 times of a standard of punishment, 


the Vatsyas 16 times, the Kshatriyas 
32 times, then in that case the 
Brahmans had to suffer no less than 69 
times. The rule is, the higher and 
cultured the caste, the strictest was the 
form of punishment. Such concession 
was allowed to 'the Sudras, because it 
is quite natural that he would be a 
fae4 — (virtue-less) person. Beside 
that it is needless to say that the Kine, 
the child, and the 
diseased person had got some special 
immunities. So each case to be judged 
by its own mirits, and in it we can very 
well trace the doctrine of Individualisa- 
tion which may be regarded as the 
highest preach of the’ Hindoo Penal: 
science, and unlike in all the other 
ancient countries, here the idea of ven- 
geance had no room. 


THE VYAVAHARA-MÁTRIKA OF JIMUTAVAHANA 


° : Tganslated by 
PROFESSOR PANCHANAN GHOSE, M.A., B.L. 


[The text of the Vyavahàra-MAtrikà which 
is a.work on Jurisprudence by Jimutavahana, the 
founder of the Bengal School of Hindu Law, was 
edited by the late Sir Asutosh Mookerjee and 
was published in the Memoirs of. the Asialı! 
Society of Bengal, Vol. III, No. 5, pp. 277—353 
The translation of this work by Professor 
Panchanan .Ghose is being published in this 
Magazine by instalments, three of which have 
already appeared (see Vol. X, No. 2, pp. 37-44, 
Vol. XI, No. r, pp. 31-39, and Vol. XI, No a, 
pp. 60-70).—Editor, U. L. C. M.J 


Original—page 277. 

F OR the purpose of administering 
justice in all kinds of litigation 

this is the mother of Vyavahara. This 

will protect (men) in this world and in 


the next as the mother protects the . 


son by nursing. 
. Narada says about the topics of liù- 
en (Forms of Action) thus: — 
““(t) Recovery of debt, (2) deposit, 
(3) partnership, (4) resumption of gift, 
` (5) breach of contract of service, 
(6) non-payment of wages, (7) sale by 
a person other than the rightful owner, 
(8) non-delivery of thing sold, (9) rescis- 
sion of purchase, (ro) transgression of 
a compact, (rr) boundary disputes, 
(12) mutual duties of husband and wife, 
(x3) partition of heritage, (14) force, 
(15) violence consisting of abuse or 
(amaresa), — (16) violence consisting 
of assault, (17) gambling, and (18) mis- 


cellaneous. These are the eighteen 
topics of litigation.” 

There afe the 18.topics of litigation 
(sym). Of these r4 relate to pro- 


perty, and 4 arise out of (fg) inten- 
tion to injure. 


So says Vrihaspatt— 

Vyavahara or caüse of action is of 
two kinds—(r) arising "out of property, 
and (2) intention to injure I4 topics 
arise out of property and 4 out of 
intention to injure. 

The substantive law of Debt and 
other topics.would be discussed later. 

These topics of litigations did enot 
exist before. 

So says Narada— 

Original—page 278. 

When men were habitually devoted 
to Dharma, and was always truthful, 
there was no Vyavahara (legal dispute), 
no hatred, no selfishness. 

In the Satya (Golden) and other 
Ages, there was no Vyavahara, t.e., 
dispute amongst men. 

Now in the Kali Yuga what has 
happened is this : — 

When man has fallen from Dharma, 
the King is the person to punish. 

As for the preservátion of his own 
Dharma, punisliment-is to be given by 
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the King, so it is the King's duty to 
determine himself the justice or other- 
wise of the respective cases of complaint 
of the plaintiff or of the defendant. 
Therefore the King is called (gegeqt:) 
or the person who bears the rod of 
punishment. 

` On the duty to punish, Ja natas pa 
says : — 

That King who shall punish offenders 
and take the life of those deserving 
capital punishment, shall obtain the 
benefit of sacrifices consummated with 
large gifts. Having thus duly thought 
- -of the reward similar to sacrifice, the 
King should attend personally to 
judicial proceedings in company of 
Members of Council zur: every day. 

That it i$ the duty of the King to 
personally preside over judicial pro- 
ceedings—we have Katyayana. 

The King, in modest attire, going to 
wat, attentive, seated facing the east, 
shall attend to the proceedings insti- 
tuted by litigants. In.the company of 
aet: whose mind is not carried astray 
being firm to Dharma, the good twice- 
born men, endowed with wisdom, men 
learned in the Dhàrma Sastras and the 
Artha Sastras as well as those learned 
in the Artha Sastra. 

The King who with the mièg: and 
the amea: and the Brahmin Purohit 
and the =: (members of the council) 
personally attends to the complaint of 
liigants remains in the Heavens on 
account of Dharma. 

This is, if the King is dressed, in 
modest attire Ag there would be no 


— 


loss of solemnity RETAIS AG iei 
and in that case the plaintiff and the 
defendant will then narrate according 
to the true state of facts ( qvimqei ) ; atid 
so, there should be no loss of solemnity. 

It is also said: — 

Those who are in the Council quar 
are called "gyar: ; fu? means having 
mind not going astray from Dharma. 
Dharma Shastras and Artha Shastra, 
—both are mentioned because justice 


s to be administered by the King by 


reconciling the Dharma Shastra with 
the Artha Shastra. If the conflict 
between the two (t.e., Dharma Shastra 
and Artha Shastra) cannot be recon- 
cied amaqurgyatacrt then the Dharma 
Shastra is to be followed, that being 
the moré authoritative. qè: is- 
thus described by Katyayana raot: 

“He who puts questions relating to 
the legal dispute is called greg, and 
he who considers or judges is called 
ar. A maak: is one who does 
both,” 


Original—page 279. 

(Jimuta’s comment on sgreqmqr)— 

qz he who puts question < You, ° 

petitioner ( afia. ) what is your say or 
plaint (arm)? “You, opposite party 
(mafa) what is your answer there- 
to?" ' f 

' After hearing ‘the parties he who 
decides which is right or wrong is | 
called faarg: ; 

-or he who states what is to be decided 
(1.€., issues) or'gives eut whether the 
suit is to be decreed or dismissed. 
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Administration of justice (Fama) is 
to be done not'influenced by pons. 
‘(attraction or hatred). 


So says ' Narada— 


' The King with the help. of fhe 
minister and freed from (attraction or 
repulsion) should carefully examine the 
actions of the two parties litigating with 
each other." 

“When the . King . decides suits 
according to Wu with mind con, 
trolled,” i.e., freed from partiality 
( <arəwqfrafssta:)., (Ga qut) — seven 
qualities come out of him, as seven 
rays come from the fire and they are 
(1) Dharma (spiritual merit), (2) Artha 
(wealth), (3) fame, (4) uplifting ‘of the 
people . (&rgafzr: ), (5) government of 
the people, (6) adoration from the 
people (subjects), .(7) abode in the 
. Heaven for a long time.’ 

“So the King sitting. on the throne 
of Dharma should be free from Henn: 
and performing the sa of the Sun 
Haud m should be equal to all 
beings, 1.€., 
over all without. partiality. 

. @aeqd sat the Vrata of the — remm 
(defender of justice). l 

So say, Narada, Katyayana and 
Yama— 

Of them the first is .Narada. The 


King should not'introduee that which is ` 


against the'Sruti or the Smriti and 
which is against the welfare of all beings 
and should put an end to any such 
thing, if introduced* : 


When the decisión of the King or of 


any other is found: to-be based on a 


as the sun sheds his rays 


mistake ( emm ) there should be a 


retrial: (qia Fraga). 


` (Jimuta says on this text.) 
-If the decision in a suit by another 
or by the King himself has been given 
through- mistake then such a suit 
should be re-tried according to. the pro- 
cetlure laid down by the Shastras. 
When the King on account of being 
besy with the work (aaan) is unable 
to attend personally to the administra- 
tion of justice, then as to what sort of 
men are to be ‘appointed, Katyayana 
says— ` 


. If the King on account of other work ` - 


is ‘unable to attend te the trial of suits, 
then he should appoittt as a judge a 
person who is a Brahmin learned, 
versed in the Vedas, having “self control 
and disciplined mind, coming of a cul- 
tured family, impartial, and impatient, 
calm, mindful of the next world, pious, 
energetic and free from anger. 

If a Brahmin is not available, dan 


. a Kshatriya, and if a Kshatriya also is 


not available, then a Vaisya. 

So says Kátyayana— 

If. à Brahmin is not learned, then a 
Kshatriya or a Vaisya who is versed 
in the Dharma Shastras should be 
appointed; but a Sudra should be care- 
fully avoided. 

Original—page 280. 

Regarding the ineligibility of a 
‘Sudra to be appointed a judge. 


Manu says:— 


. A Brahmin even though he be a per- 
son who ‘goes only: by the name 
(Brahmin) of his caste or who simply 
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calls himself a Brahmin may be ap- 
pointed a judge but never a Sudra. 
This text is to be read as laying down 
an absolute bar to appointing-a Sudra 
and not laying down a rule for appoint- 
ing one who pretends to be a Brahman. 

Regarding him Vnhaspati says. 

“One who does not perform any act 
of Dharma and who is devoid of any 
characteristic of tlie Brahmin but who 
simply says ‘I am a Brahman’ is 
called (mama). 

It is true that such a person who 
simply calls himself.a Brahmin cannot 
‘be competent or eligible to be appoint- 
ed to decide whateis Dharma. On the 
contrary it woutd be wrong if a Sudra 
be appointed. As Manu says: 

If the King sees a Sudra to act as 
dispenser of justice, his kingdom will 
sink like a cowin the (qg) morass. 


So says Vyasa— 

If the King rejecting the twice-born, 
tries and decides suits with Sudras 
(ga: ag) his kingdom becomes 
unsettled and his army, and wealth 
perish. 

As to the custode of a Member 
of the Council (sag) Narada 
says— 

‘A King’s councillor (errem) should 
be well-versed in the Dharma Shastras, 
well-born, truthful, one to whom the 
friend and the foe are alike. 

As to 
says— 

They should be seven, five, or fives 
—all well-versed in the Veda and the 
Vedangas. 


their number Vrihaspati 


Such a council would be 4 council of 
those performing a Yajna. 

at means brightness, illumination 
and sa knowledge; the place which*is 
endowed with knowledge is quate On 
account of the presence of the men of 
light the place also becomes illuminated 
and is henee called zr. 

An assembly of the learned is called 
aat “Or even three ''—this means 
that "three" is the minimum number. 
“Of these, that which is presided over 


by the King is the highest. 


So say Manu and Katyayana— 

The assembly of people of the same 
Kula, that of people of the same suit 
that of persons appointed by the King. 
(Judicial committee), the King himself, 
are respectively the tribunals to decide 
suits. 

we —People belonging to the same 
Hx as the plaintiff and the defendant. 
sum: —Guild of artisans, merchants, 
etc. gw: —Learned Brahmins and 
others. i 

afisa: — (Chief judge) and other 
judges appointed by the King. 

gq: —The King himself may also 
hear suits. d ; 

Each succeeding one is superior , to 
and higher than that which precedes in 
the order as mentioned. 

Original—page 281. 

Right of Appeal. ; 

When a party has been defeated by 
a decision of an inferior tribunal, he 
may, if he applies, have the suit tried 
de novo by a Superier tribunal but if 
he has been defeated by a decision of 
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a superior tribunal, he cannot have the 
suit tried again by an inferior one. 

.So he can have no retrial by another 
tribunal when the suit has been decided 
by the King, (the highest tribunal: 
but the King himself may re-try: or the 


trial may be by another King of the 


same country for the purfose of cor- 
recting mistake, etc. 

But this re-trial by another tribunal 
must be on pleadings same as those 
filed in the previous tribunal as fres 
trial by second tribunal is only on 
account of defect or error of the first 
. tribunal in the trial; if different. plead- 
ings are allowed, then a party who has 
been in one Court defeated after setting 


. up a false defence (fedi) may set 


up a special plea (Taqena) ; it would 
 militate against the: rule laid down by 
Katyayana in the following-text: 


He who first sets up a strong defence 


and then giving it up takes up a weak  . 


one, when the decision arrived at by 
the tribunal is againat him cannot have 
retrial. 


Those who are governed by various 
rules arising oyt of special custom or 
usage or convention should have their 
disputes decided by those who are well 
acquainted with those rules of custom 
Or usage. | 

^ Then says Vrihaspati— 

. Agriculturists (Wta: ), craftsmen 
(RITeT:), wrestlers, money-lenders, cor- 
porations, dancers, persons wearing 
the tokens of a, ‘religtous order and 
thieves should have their .disputes 


decided according to the 


Dharma 
(custom or usage) peculiar to them. 

Ihe above text is gq, . Ac- 
cordingly other persons also should 
have their disputes adjusted (according 
to their custom or usage) by those well 
acquainted with the same because this 
principle of the text, viz., knowledge of 
the special custom, etc., is applicable to 
those other persons also. 

Again he says: 

Those who live in the forest should 
have their disputes decided in the forest 
(t.e., by those who are familiar with 


those custom of the dwellers of the.. 


forest): so soldiers should have their 
trial in the fort (t.e., by the army) and 
merchants in the place of business (by 
men familiar with mercarftile law or 
usage). 

So say Vrihaspati and Katyayana— 

(The King) should cause the disputes 
of ascetics quf&p to be settled by 
persons versed in the 3 Vedas: of 
those, who know how to cause mat by 
Yoga, the King should not himself 
deal with their disputes for fear of 


. rousing their anger. 


This is further explained by Manu— 

If the twice-born men living the 
life of ascites have quarrelled amongst 
themselves (concerning the duties of 
that order), the King if he wishes 
his own welfare, should not. him- 
self enunciate the wm, j.e., decide 
what the right view is according to 
law. He should perform his duty of 
administering justice with the help of 
ascetics having 3 dandis fires: in 
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Vrihaspati's text) or with the help. of 
Brahmins after having shewn them due 
honour and having soothed them by 
. gentle speech. ; | 
By mentioning twice born, it is 
suggested that if the dispute be with 
qr: (heretics) regarding the duties 
of hermitage, the King should stéte 
. what the law is. | 
Reward of Councillors. ° 
Narada says— I 
When the trial is pure (98), the 
members of the tribunal attain ` purity 
and that purity is on account : of 
So decide according to 
Dharma (justice amd good conscience). 
Original—pagé 282. ! 
So says. Krihaspati— i 
He who removes the doubt due to 
want of knowledge by the light of the 
Shastras just as the surgeon removes 
the darkness due to cataract of the eye 
by his knife obtains fame in this world, 
honour from the King and bliss in the 
next world. Therefore, that which is 
one's duty is to be determined for him 
who on account of doubts is at a loss 
to make out what his duty is. | 
In this connection, Narada says— 
One who has not been appointed 
(authorised) must on no account speak 
at the trial of a suit: but one who has 
been appointed (authorised) must give 
out his opinion in an unbiassed spirit: 
N.B.—The word fam shows that 
_ private individuals used to be appointed 
to act not as permanent judges but as 
judges to act only for a particular case. 
Of the system in Ancient Rome where 


. says Narada ' 


the proctor was able, by virtue of his 
imperium, to appoint an extraordinary 
court of, usually, 3 or 5 ''recupera- 
tors" who were directed to find a vêr- 
dict within a specified time >. e 

ee Sohmn's Roman Law, 3rd Ed., 


p. 227, Note (3). 


f 


Vrihaspati says: 

'* One who decides the action without 
being influenced by avarice or hatred 
but according to the rules laid down in 
ihe Shastras to him would enute -the 
result of qur." ` 

-Shastras are - of two kinds: Dharma 
Shastras and Artha Shastras. The deci- . 
sion of a legal action should be in a way 
which will not be in conflict with either 
of the Shastras. TEE 

So says N árada.— EE 

“The King should cause a skilful 
conduct of the trial having himself 


examined that there is no conflict either 
with the Dharma Shastra or the Ártha 


. Shastras."' 


“ When there is a conflict between 
the rules of the Dharma Shastras and . 
those of the Artha Shastras, then 
rejecting the rules of Artha Shastra, 


follow those of Dharma? Shastra. ~ 


But it is more desirable. to follow 
custom in case of conflict bétween the 
rules of Dharma Shastra inter se. -So 
‘When there is a conflict 
in the rules of tHe Dharma. Shastra, it 
is usual to adopt the rule which is based 
on afer (custom): because custom is 
undoubtedly strong and by it sya} (the | 
old orthodox rule) is oyerridden. ` 


- So also Vrihaspati : 
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The determination of a cause should 
not-be made by reference to the texts 
of the Shastras solely and blindly. 
Where the determination is not based on 
gË: e there arises failure of Dharma 
(spiritual merit). 

Here gRr: means custom prevalent 
amongst people. bd 

[Here the Shastras Gonespond to Jus 
Civile of Roman Law and qf: to Jus 


Gentium (law common to the nations). ] 


As to the duty of the members of the 
judicial assembly (evar) when -the 


King goes wrong, t.e., follows what is 


not Dharma, 


Narada says— 

When the King not knowing the 
right law proceeds to administer 
injustice to litigants, then the coun- 
cillor should explain this error to the 
King and fully prevent the King (from 
committing the wrong). 

-Original—page 283. . 

The members of the Judicial Com- 
mitiee (zr: should advise the King 
as to what should be the decision 
according to law (amii gà s= 
then if the King floes not listen to their 
advice; they (the members) would’ be 
persons. whq have done their duty. The 
members (of the judicial committee), 
however, are not to look on and remain 
silent when the King goes to pass an 
unjust? decree: because those that do 
so, would go down into hell along with 
the King with their. face downward. 
The members of the Judicial committee 
who follow the King while desiring to 
pass ap po decree should he made 


to compensate the litigant for the loss 
incurred on account of the wrong 
decision, as they were responsible for 
the said wrong decision. The decree 
(mr) in the suit which was disposed 
of by the wrong decision of the mem- 
bers should be set aside ( faenwaq ) 
and the suit should be tried again (ga 


farci) 


Vrihaspati says: —'' The members of ` 
the judicial Committee who give unjust 
opinion, those (including members of 
the judicial committee) who live on 
bribes, and those who commit fraud 
upon persons who place confidence in ` 
them: all these are to*be expelled from 
the realm "'. 

So also Yoon — All things be- 


longing to one who gives false evidence 


should, be confiscated, so also the pro- 
perty of a councillor q: (who lives 
on bribe.” 

so also Vrihaspat:—' ' A xu: , who 
knowingly gives unjust decision, a wit- 
ness wbo gives false evidence, each is 
equal to one who kills a Brahman. 
One who kills child in the womb or : 
friend is not more sinful than them ”’. 


so Katyàyana:—''One who con- 
verses in secret with the plaintiff party 
to a suit even when the suit has not 
been finally decided is no doubt to b: 
punished, be he the judge ( giaa: ) 
or a member of the judicial committee 
(sem). The word mf  (plain- 
tiff) includes also wet (defendant) 
because he also is mamei? (i.e., 
makes a prayer) mediately. Then 
again, the reason for the punishment, 
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viz., tampering with the administration 
of justice, is applicable to the case of 
both the plaintiff and the defendant. 
Therefore, the trial of .the action 


~- (Vyavahara) by the judicial committee 


- should be according to justice.. 


` ^ 


`x 


What is Vyavahàra is explained; by f 


Katyayana as follows :—-The word 
Vyaævahāra consist of the 3: parts: 
(r) -Vt, (2) Ava, and ` (3) Hara, 'Vi 


, means various, Ava means doubt and 


Hara means solution and so the word 


means that by which various doubts‘are 
solved (determined). | 


` Vyavahara, therefore, means ‘the 


Gi dae by which the question as tó 


whether one has or has not the right 


he claims & determined, the doubt over. 


the question having.arisen on account 
of that claim having been rightly: OT 
wrongly disputed by opposite party. 
Vyavahára or a proceeding in law is 
of 2 kinds, as Narada says: That 
(i.e., Vyavahara) is of 2 kinds—one 
IS with gaqt: and the other without 
Je (sure )—The Vyavahara (ac- 
tion at law) with Beat, Js that whiere 


there is qur (promising a sum as - 


wager) in addition. 


That act, i.e., laying a wager, ray 


fa Place before ‘the formal recording 
sa) of the plaint, etc. (area). 


| nit there may be a mutual stipulation 


between the plaintiff and the defendant 
that which of the parties may ' be 
defeated, he will pay to the succéssful 
party roo coins in addition. © ` P 

There is: another reading, ‘viz:, 


“fagrargeg:”. - ©‘ Lekha '" means, that 
s 


which has been written (in the books): 
the punishment  qeg as laid down in ` 
the Shastras, t. e., customary. ` “ Bi- 
lekha '"' means that i in which the parties 
have contracted themselves -out of 
punishment as laid, down in the 


. Shastras; free will çs 


Bilekha "purveka i one a 
sum as wager out of free will *(gxzst) and 
so the sum may be in addition (to that 
fixed by the Shastras) because it is fixed 


"by voluntary contract and is therefore ` 


` - 


independent of the rule in the Shastras. | 
There is still another reading, viz., 


‘adeaqern:” and its meaning is the 


same as f b ges 

Dra d 284. 

The reading .° " óccurs- in 
Bhojadeva. In an action at law with 


. wager, the defeated party: 'should be 


a 


made to pay the .wages voluntarily 
laid by him and he’ should also be 
given the legal penne, So dins 
Narada-— 

“In an-action at law by a wager, of 
the two parties, he who is defeated 
should be made to pay the sum laid as 
wager (exgd qui) by him and. he should 
also be set right - (fake) by: giving the 
legal punishment." 

As to the similarity between a legal 
action  (STqqTX:) and a-sacrificial rite 


(qu) Vrihaspati say$:— 


In a sacrificial rite Vishnu i$ wor- 


` shipped, in an action.at law, the King; 
. the ‘person who: performs -the sacrifice . 


gets the fruit of tle sacrificial rite: like -` 
him is-the'victoriouf party (aÑ) in an 
action at law; the. defeated partysis like 


7^) p dui Peel 
LI 
' 


V 


` 
t 
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the: animal sacrificed, the plaint and the 
written statement which are the preli- 
minaries proved (far) are like the 
gf? offered to. God; the three Vedas 
according to. which the sacrificial rite is 
to: be performed is like the Shastras 
according to which the decision is to be 
made; the councillors (zpet3. or judges 
are like the priests. who officiate at the 
sacrifice; the- fees; etc. aam) and 
other expenses of the ‘sacrifice are 
similar to fees, etc., 
law. 

[This shows that the æt: (council- 
lors) like the priest used to get some 
honorarium for their taking part in the 
deliberation of the court and this re- 
muneration came from the party to the 


suit just as qfgmtt came from the person 


who, for benefit, had the sacrifice per- 
formed. Thus according to the Mitak- 
shara on yàjfavalkya II, r8, the sum 
laid as wager. was to be paid to the 
King or to the judge. 


It may be noted, as Jolly póints 
= out (Jolly—Hindu Law and Custom, 
p. 297), that according to the Burmese 


law derived from Hindu law, 10% of 


the wager is to go to the judges and 


advocates the rest to go to the victori- ” 


ous party. 

As to the place, time, etc., when a 
Vyavahara is to be heard and decided, 
Katyayana says :— 

In the court house (tramita) in the 
morning ‘the King who punished ene- 
mies of the State shduld hear and deter- 


mine the actione at law of litigants - 


accorging to the law and procedure laid 


in the action of* ' Prahar, 


down ‘in the Shastras; leaving the first 
ith portion of the day, the 2nd, ard 
and 4th portions (#e., 4 hours and a 
half.up till noon) are said to be proper 
time’.for hearing and finally deciding 
actions at law. . 

[N.B.—This text is also cited in 
Vyavahàra Mayukha. See Mandlik, 
p. 5 (fróm translation), p. 3 for the 
text. | 

Eighth portion means half af a 
i.e., leaving the first half 
Prahar up till midday the King is to do 
this work of administering justice. 


Vyavahara is of 4 component parts . = 
. (qm) 


Vrihaspati says: The plaint is the 
first, the written statement, the second, 
the action proper (#üe., ad@ucing evi- 
dence) is the third, and the determina- 
tion of truth (decision) is the fourth 
part. 

Vrihaspati further says: 

“In an answer by denial (refrain) 
there would be four stages (wgedrq) in 
the. action; so also in the case of an 
answer by confession and avoidance 
(meraeraA) ; so also in the case of an 


answer by previous judgment (aream), 
but in the case of an answer by con- 


fession efte there would be only 


two stages."' ' 


The above result would follow only, 
if the plaint and the answer conform 
entirely with the typical forms of plead- 
ing, But where the plaint itself is such 
that no answer need be called for, then 
the action would bave only two stages, 
viz., the recording of the plaint and the 


* 


^ 
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determination (of the question whether 
the plaint discloses a cause of action, 
etc.). While there is an imperfect 
answer, there would be three stages. 

It may be asked that in an answer 
by confession (zreqtercnrdiettr) there 
would be three stages, viz., (x) plaint, 
(2) answer, and (3) determination. That 
will not be correct because by the party 
giving the answer having admitted the 
claim, there would be no necessity of 


any determination as the other side is 
defeated by his own admission. 


So says Katyayana— n 


“ Defeat is of two kinds: (r) hy the 
allégations of the other side, and (2) by 
one's own allegations. Defeat on 
account ofethe allegations, though not 
amounting to admission, is of ten 
kinds: but that dn account of one’s 
own allegation is of one kind.” 


THE RELATION BETWEEN LAW AND MORALITY 


e . PRor. ASPRE SEN, M.A., M.L. 


ORE ot of the most vexed question of 

Jurisprudence’ is the relation 
between law and morality. It has 
given rise to an endless controversy 


among eminent jurists but no agreement, 


has yet been reached. Different schools 
of thought has approached the problem 
from different points of view and hence 
this difference of opinion. According 
to the Imperative school, the two—viz., 
law and morality belong to two entirely 
different categories. They even go to 
the length of asserting that one is the 
opposite of the other. But if we study 
law in the background of society, in 
other words, if we approach the prob- 
lem from the sociological point of view, 
the so-called ‘opposition between law 
and morality will appear to be a myth. 
Let us see how Sociology tries to settle 
the relation: between the two. 


E cannot be ,gainsaid that TT is the 


inner conviction of man that lies at the 


root of both law and morality. If that 


.be so, the distinction between the two . 
is one of degree and not of kind. . As . 


has been suggested by. Korkunov, '' In 
reality law is never wholly separated 
from morality." .Broadly speaking, 
law deals'with what is, whereas morality 
concerns: itself with "what ought to be. 


Law delimits social interests and moral-, 


ity eyaluates them. “Morality fur- 


. nishes the criterion for the proper evalu- 


ation of our interests; Jaw marks out 
the limits within which they ought to 
be "confined, " To analyse out a crite- 
rion for the evaluation of our. interests 
is the function of morality; to settle 
the principles of the reciprocal delimita- 


tion of one's own and other peoples’ ,.". 


interests is the function of law. (Kor- 
kunov, Theory of Law, p. 52). 


An advocate of the monistic theory 
of sovereignty: postulates an*opposition 
between law and morality. He argues 
that law emanates from the will of the 
sovereign, ‘while morality emanates 
from the will of the individual; that 


‘the sanction behind the one is the 


authority of the state and the sanction 
behind the other is the individual con- 
science. Man observes a moral rule 
impelled by his sense of duty but he 
obeys a legal rule under state compul- 
sion. State directions may be opposed 
to one’s sense of morality, yet they are 
law. Law is objective as it deals with 
external behaviour, whereas morality is 
subjective as if is primarily concerned 
with the motives of man. 


A little reflection will show that this 
opposition between law and morality is 
highly artificial. The necessary cor- 
relation: between the two is a patent 
fact. It is the artificial definition of 


~~ 
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law adopted by the monist that has 


made him blind to this patent fact. 


We must come to the individual to. 


realise the true implications of the two. 
It is true that our personal experience 
teaches us that there is some distinction 
between the'two, that the two are. not 
identical. In the field of law a person 
thinks primarily about his interests, his 
undoubted rights, while in the field of 


morality. he primarily thirfks about his 
duties. 


But in the pursuit of his in- 
terest he never takes leave of his moral 
sense, and in discharging his moral 
obligation he never completely forgets 
his own rights. * Sometimes he thinks 
it his moral dhty to stand up ‘for his 
legal right, which is threatened by an- 
other. In many cases legal rights are 
worthless unless they are woven into 
our moral texture. Certain legal rules 
conceived for the purpose of affording 
protection to the weak become worthless 
as they lack the necessary moral cour- 
age to resist the pressure of the strong. 
Factory regulations may be broken 
with impunity by the employers if: the 


. workers meekly submit to the viola- 


-action.. 


\ 


tions. Well meaning social laws, like 
the laws of prohibition, become in- 
effective, if they are far in advance of 
the moral sense of the community. 

1f we come to the question of motives, 
itis not morality alone-that takes note 
of them. In law also they play an 
important part. Law is not limited to 
the regulation of the exterior side of 
“It always takes more or less 
account of motives. Modern law goes 
much further than primitive law in this 


* into consideration. 


respect. To establish obligations with 
regard to contracts, it requires that there 


-be a real consent, a real meeting of 


wils. Moreover, the law makes this 
censent sufficient. It demands no 
observance of any special external form 
..... Now, the juridical character 
of an act fs fixed not merely by the re- 
sult to the injured, but the intention of 
the doer”. In criminal law the inten- 
tion of the, accused is frequently taken 
One of the long- 
established maxims of tort is: “no 
fault, no liability '", and fault is, after 
all a moral concept. Negligence also 


implies a certain state of mind. It 


may, however, be argued that there is 
a marked -tendency towards the objec- 
tivisation of law, as will be evident from ` 
the fact that in determining intention or 
negligence we seek for an objective 


Standard. But to that our answer is 


that the objective standard is nothing 
but the resultant of several interacting 
subjective standards. It is indeed in- 
conceivable thàt the objective standard 
of law shall have no connection what- 
soever with the average psychology. 
Roscoe Pound ine his admirable ` 
monograph ''Law and Morals"' consi- 


ders the rélation between the two from .- 


all possible angles of vision. His con- 


. Sidered opinion is that ''it is not too 
much to say that the' attempt to make 


law and morals indentical by covering 
the whole feld of morals with legal pre- 
cepts,. and by conforming existing pre- 
cepts to the requirements of a reasoned 
system of morals, thd't made the modern 
law". The truth of the. above«obser- 
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^ vation- will be manifest to any one 
who considers the-development of equity 


in England. Morality made similar ` 


ifvasion into the. field of civil law 
thro&gh the- doctrine of “natural gbli- 
gations ". - Pound himself cites several 
examples to ''show that the legal sys- 
tem itself did not wash thé whole con- 
tent of right and duty with cynical acid, 
whatever jurists may have tried to with 
the abstract conceptions". According 


to him ‘‘the legal right and legal dut : 


of nineteenth century law are.but the 
natural right and moral duty of philoso- 
phical jurisprudence of the two preced- 
ing centuries taken over and given more 
definite content in the maturity of law ”’. 

Vinogradoff also takes the same view. 
“Thus it is certain,” says he, “that 


law cannot be: divorced from morality ' 


in so far as it clearly contains, as one 
of its elements, the notion of right to 
which the moral quality of justice cor- 
responds. This. principle. was recognis- 
ed by the great Roman jurist, Ulpian, 
in his famous definition of justice: 
“To live honourably, not to harm your 
neighbour, to give every one his due '. 
. All the three rules are, of course, moral 
precepts, but they can all be made to 
apply to law in one way br another. ”’ 
As a matter of fact if we recognise the 
social interdependence of men, as we 
do, we cannot'but lock upon law as 
forming part of morality. ` Man as a 
social creature always seeks to measure 
legal rules with the moral standard, 
and, consequently," there is ample justi- 
fication for the récent tendency to sub- 
ordimate law to morality. Even Jel- 


under the latter" 


linek who started his juristic writings 
by contrasting law with morality, ulti- 
mately came to. the conclusion that 
"Law was a minimum ethics". He, 


‘however, distinguishes law from the 


actual body of legal precepts. To him 
law-is what we try to make it. As it is, 
law may be described as a minimum 
of moral order, for the actual body of 
legal precepts may fall short of, or at 
times may go beyond, this ethical 
. H we agree with Jellinek in his defini- 
tion -of law, we cannot but agrée with | 
his conclusion that the field of law is : 
only æ part of the feld of éthical cus- 
tom. In short, according to him, that 
part of morality which is regarded as 
indispensable in any given stage of 


‘social development for the maintenance 


of the social order, may be defined as 
law. The excess beyond this indispens- 
able minimum he terms “an ethical 
luxury '. ° 
We are, however, not concerned with 
the deductions made by him from his 
theory of law. Our object is merely to 
point out that even Jellinek “ made the 
transition from a contrast of law and 
morals to a subsuming of the former 
Vinogradoff too, 
in his Common Sense in Law, regards 
morality as the basis of state law. 
Thus, in his opinion, the moral precept 
to give every one his due is the founda- 
tion of private law, while another 
méral precept not to harm one's fellow- 
men serves as the basis for the law of 
crime and tort. He recognises the 
difficulty in drawing a definite line of 
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division between moral and legal rules. 
- Now the question is: Is it at all 
necessary to mark off the one from the 
other? Or, is it possible to do so even 
if we make the attempt? For the last 
. twenty-four hundred years, several 
thinkers, beginning from the Gréek 
philosophers down. to modern jurists, 
havé enunciated various theories re- 


garding the nature of law, but none of | 


them seem, to be wholly satisfactory. 
. If we confine our attention to the juristic 
writing of the last one-hundred and fifty 
. years we can discover three schools of 
"thought: (x) the analytical school, (2) 
the historical school, and (3) the philo- 
sophical schoole The cardinal doc- 
trines of the three schools may be sum- 
marised thus: to the analytical school, 
law is law by enactment, to the historic- 
al school it is, law by convention and 
-to the philosophical school it is law by 
nature. But each one of these three 
formulas deals, not with the totality of 


"AM - 


law, but only with one of its aspects. 
So if we confine our attention to the 
writings of any singie school we get a 
very unreal picture of law. Moreovér, 


it is impossible to isolate law from ether | 


` social sciences. Law is but one of the 


agencies of social control. Tt may have 
characteristics of its own, but it cer- 
tainly possesses many things in common 
with the other agencies. As has been 


pointed out by Roscoe Pound in his 
. Law and Mora 


"^ except for pedagogic 
purposes it is impossible to lay out 
separate social sciences with exactly 
limited frontiers, with: customs guards 
along the frontiers to prevent smuggling 
of ideas across thé lines, and standing 
armies to defend against invasion of the 
territory of one by another. . . . . 
These academic schematic layings out 


` of the field of the social sciences elimin- 


ate too much of the whole and too 
much of each definite area which EROS 
set off from the whole.” 


Pd 
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. POSITION OF THE FEDERAL COURT IN THE 
s CONSITIUTIONAL SYSIEM OF INDIA 


MR. AKHIL CHANDRA MOITRA, Third Year, Law. 


i * 

CCORDING -to Prof. Dicey, 

. federalism means legalism, i.e. 
the predominance of the judiciary in, 
the constitution. The court in a° 
federation becomes the pivot on which 
the constitutional arrangements of a 
federal country run. The bench in a 
federation determines the limits to the 
authority both of the government and 
of the legislature and its decision is 
without appeal. Hence as Chief 
Justice Marshall in the famous case, 
. Meyers vs. United States, points out, 
“The Bench of the Judges is not the 
guardian but also master of the Consti- 
tution." The. Joint Parliamentáry 


Committee, it is urged, also bears the- 


same view in its proposal for the esta- 
blishment of a federation in India, 
Besides, the importance of the Federal 
Court in India agises from the fact that 
it is not only the rights of individuals 
and Provinces and Centre but also of 
Indian States which are semi-independ- 
ent and outside British India that 
require to be interpreted and protected. 
This €ourt assures the Federation as. 
.well as the Constituent States of an 
independent field of governmental acti- 
vity and .''restrainf the two sets of 
executive and legislative organisation 


from jrensgressing," the.sphere ap-.- 


pointed for them in the Constitution. 


The aims. and ideals for which the 


Federal Ceurt has been established. 


have been very succinctly put forward 


by Chief Justice Sir Maurice Gwyer of ` 


the Federal Court of India in his 
augural address of the Federal Court. 
“The Federal Courteis significant for 
two reasons—firstly, betause of-the un- 
unifying influence of Central, Judicature 
and secondly because the establish- 
ment of the Court implies a recognition 
of the fact that a new and perhaps the 
final stage of the constitutional evolu- 
tion of India has begun. This is the 
first all-India Court of Law and we may 
see in the Supreme Court of Canada 
and the High Court of Australia, no 


‘less than in that great tribunal, the 


Supreme Court of the United States, 
the powerful forces which such a Court 
is able to release and direct and the 
far-reaching influence which it may 
exercise upon history and fortunes of 
a State. It becomes at once the 
crucible on which the flux of current 
and political thought is tested and 
refined and the anvil on which the 
moré stable and permanent elements of 
that thought are hammered into shape, 


to take ‘their place in the armoury of 


ideas which each generation seeks to 
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solve its own problems or at least. to 
make easier the path of its successors. 
The time is not ripe for the creation of 
a Central Judicature of this kind......... 
Independent of Government and parties 
and unaffected by the vicissitudes of 
policies, its primary duty is to interpret 
the constitution and in the absence of 
an impartial and independent arbiter, 
might inflame passions and even isfue 
in violence. ‘A second arid not less 
important duty i$ one to which the 
Court in its interpretation of the Con- 
. stitution might be inspired by an en- 
“lightened liberality. It will always be 


our endeavour to look at the Consti-. 


tution of India *whether in its present 
form or in any other form which it may 
assume hereafter, not with the cold eye 
of an anatomist but as a living and 
breathing ' organism which contains 
within itself, as all life must, the seeds 
of future growth and development .. 
(Federal Court "ms 1939, Vol. L 
pp. 7-8.). 

In making provision for the establish- 
ment of the Federal Court, the Govern- 
ment of India Act follóws the prece- 
dents set by the Constitution of the 
United States of America, Australia ánd 


to some extent, procedure set out by: the 


Supreme Coürt Procedure of Germany 
and Switzerland. In the White Paper, 
the proposal was made that there should 
be established a Supreme Court to act 


as the Final Court of Appeal in British’ 


India from the Provincial High Courts 
in matters other than those falling 
within the jurisdiction of the. Federal 
Court. The object was, however,--to 


` limit the right of appeal from Indian 


High Courts to the Privy Council. 
While on the other hand, there were - 
raised the objections that the establish- 
ment of Supreme Court would sean 


‘an unnecessary and unjustifiable 


expense. The Joint Parliamentary 
Committee® did not recommend the 
proposal for the establishment of a 
Supreme Court which would be in- 
dependent: of Federal Court as there 
‘would be overlapping jurisdictions. 
Ihe establishment of the Court of 
Appeal was desirable and' could be 
conveniently effected by an extension 
of the jurisdiction of the Federal Court. 
Such a Court would sit in two cham- 
bers—the first dealing with the Federal 
cases and the*second dealing with 
British India appeals. The two 
chambers would remain distinct though 
the judges of the one may sit in the 
other. The recommendation of .the 
Joint Parliamentary Committee has 
been given effect to in Section 206 of the 
Government of India Act, 1935. Thus 
according to Section 206, the Federal 
Legislature has been given power to 
enlarge, by Act intgoduced’ in the 

Legislature with the previous sanction ` 
of the Govérnor-General in,his discre- ' 
tion, the appellate jurisdiction of the 
Federal Court, so as to make it a Final 
Court of Appeal fronf High Courts in 
British India in ordinary non-cortstitu- 
tional issues, in substitution for the 
present right of appeal to the Privy 
Council and to empower it to hear- 

appeals in Civil Cases from High ` 
Courts, in British India withoui any. 
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- certificate. But in such cases. the 


amount or value of the subject-matter | 


of dispute in the Court must be fifty 
- thousand rupees or such sum not under 
fiftean thousand rupees as the Act may 
specify or the judgment, decree or final 


order must involve directly or indirectly ` 


property of. the like value% or else the 
Federal Court must have given special 
leave to appeal. 

- Various writers on Constitutional Law 
of India have given various kinds of 
jurisdictions of the Federal Court. Of 
these, these are important. In the first 
place, according to Section 204, the 
Federal Court shall have an original 
jurisdiction in any dispute between the 
following constituent units—(z) Federa- 
tion, (2) Provinces, °(3) Constituent 
States accepting Federation by the exe- 
cution of the Instrument of Accession. 
The original jurisdiction involves 
matters relating to the interpretation of 
the Government of India Act, Order-in- 
Council made thereunder or Federal 
laws or determination of rights and 
obligations arising thereunder. But 
with regard to Native States, the juris- 
„diction of the Federal Court, has ráther 
been curtailed. Under Section 204, 
sub-section (I), the said *jurisdiction 
shall not extend to any dispute which 
concerns the interpretation of the Act or 
Order-in-Councit or any power vested 
in the Federation by the Instrument of 
Accession. Sub-section (2) of the said 
Section further -points out that the 


Federal Court shall* not pronounce any 


judgment other than. declaratory judg- 
ment, - Thus, we find that the original 


jurisdiction of the Federal Court is 
much more limited than that of 
Australian High Court. The High 
Court of Australia has original juris- 
diction in matters arising under 


(x) Treaties, (2) affecting consuls, or 


(3) representatives of States in which 
the Commonwealth or any other person 


is a party. 


Secondly, the second class of juris- 
diction relates to the appellate jurisdic- 
tion of the Federal Court. Sections 
205-7 of the Act deal with the appellate 
jurisdiction of the Federal Court. The . 
Federal Court, aceording to these sec- ' 
tions will hear appeals from cases 
decided by High Courts in British 
India and the Federated States involv- 
ing matters what may be compendious- 
ly called constitutional questions. But 
in these cases, a special certificate is to 
be granted by the High Courts that it 


involves a substantial question of law 


as to the interpretation of the Act or 


„Order-in-Council made thereunder or 


the extent of legislative and executive 
authority vested in the Federation by 
virtue of the Instrument of Accession 
of the State or arising under an agree- 
ment under part VI of the Act relating 
to the administration of Federal Law in 
the States (Prince vs. Gognon 8 App. 
Cas. 103. Raghunath Prasad Shingho 
us. Pratapgar Deputy Commissioner 
L.R. 54 Ind. App. 126). 

In the third place, the Federal Court 


. shall have an advisory jurisdiction like 
that possessed by the Privy Council 


under Section 4 of the Judical Com- 
mittee Act, 1833 which provides that 
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on a reference by His Majesty to the 
Committee any matter, the Committee 
shall hear and consider the same and 
shall advise His Majesty thereon but 
in case of India, the Governor-General 
is at a discretion to refer any matter to 
the Federal Court. This Section 213 
says that " if at any time the Governtor- 
General thinks that a question of law 


has arisen or is likely to rise, which» is ` 


of such a nature and of euch public 
importance that it is expedient to obtain 
the opinion of the Federal Court upon 
it, he may in his discretion refer the 
question to the Federal Court for consi- 
deration and the (Court may, after such 
hearing as it thinks fit, report to the 
Governor-General thereon. His Excel- 
lency the Governor-General made first 


special reference to the Federal Court : 


under Section 213 of the Constitution, 
relating to the legality of the Central 
Provinces and Berar Sales of Motor 
Spirit and Lubricants sanction, 1938 
(Federal Court Report, Vol. I, pp. 18- 
36). Thus the plain meaning of the 
Section 213 appears to be that the 
Governor-General, without consulting 
his ministers can refer any question he 
chooses, while the king in referring 
any question to the Judicial Committee 
acts on the advice of his ministers. 
Reference may be made here to the 
important observation of the Judicial 
Committee in Attorney-General, Ontaris 
vs. Attorney-General, Canada on a 
similar provision on an Act of Demi- 
nion Parliament to obtain by direct 
request answer from the Supreme Court 
of Canada an important questions of 


behalf of the Provinces that the Act was 
retraviers, which holding that it was 
indiavours, the judicial Committee 
dealt with at length on the objectbn ` 
made as to the impropriety ofesuch 
reference to the Supreme Court. In 
I935, at the Dominion. Provincial 
Conference it was held that Canada 
should have the same power as other 
Dominions to amend the constitution 
and these the age long conflict between. 
*the Dominion and the Provinces seems 
to be deliverated. 

Fourthly, as regards right of appeal 
to the Privy Council, it has been pro- 
vided in Section 206 that the Federal 
Court shall hear appeal in such cases 
as decided by the High Courts in British 
India as may bè presented by the Act 
of the Federal Legislature. The 
amount or value of the subject matter 
must be fifty thousand rupees or not less 
than fifteen thousand rupees as the Act 
may specify. This is the only matter 
in which the Federal Legislature has 
the right to make amendments under 
the Government of India Act, 1935. 
It is here interesting to compare the 
position of the Dominions with that of 
India. Canada has learned all appeals 
in criminal" cases and could do likewise 
for civil cases if the Dominions and the 
Provinces Co-operate to that end. The 
Irish free staté as setfled by Act 66 of 
the Irish constitution and as decided by 
Lord Shankey in Moore and others is 
Attorney-General.of Irish of the state 
has learned all appeals. South Africa 
has the power.to follów the example of 
the free state. But at present, there is 
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à right of appeal from judgments of the 
Appellate Division: of the Supreme 
Court given under Colonial Courts of 
. Admiralty. Act, 1890. The Australian 
Commonwealth has. heard all appeals 
that his from state Courts only authority 
of imperial orders-in-Council under the 
Judicial Committee Act. Netw Zealand 
could hear all appeals if its Parliament 
were to adopt the statute of worst 
Minister. At present, there is a right of 
appeal from judgments of the Supreme* 
Court of New Zealand in all civil cases 
involving a minimum seem of money 
and there is restriction of special leave 
to appeal. But unfortunately in case of 
India. There is the nght of appeal in 
any matter involving constitutional 
questions and in such’ cases by leave 
of the Federal Court or by special leave 
of the Judicial Committee. Finally 
appeals from the decisions of the High 
Court in cases where there is no right 


of appeal to the Federal Court will lie ` 


to the Judicial Committee of the Privy 
Council either as of right or of special 
leave. 

Fifthly, as regards the executive 
authority of the federal Court under the 
constitution of the list, the Supreme 
Court operates directly upof individual 
citizens. But in Switzerland and Ger- 
many, the Federal Courts do not oper- 
ate upon the individual*citizens. The 
Amefican Courts possessing a hierarchy 
of Judicial experts are equipped with 
powers efficient to compel obedience its 


laws embodied in tHe constitution or in > 


the Congress. Btit under Sec. 204 (2), 
the Eederal Court in the exercise of 


ia 


original jurisdiction can pronounce only 
delarutory. judgments. 
(1) says that when it allows an appeal, 
it is to remit the case its the Court from 
which the appeal was brought with a 
declaration as to the deem or order and 
the lower court shall give effect to the 
dedision,of the Federal Court. 


It is worthy of note that there is no 


direct provision for the enforcement of 
. Federal laws and orders in the states. 


Ihe executive authority by the Federa- 


tion in the states is to be given effect by 


the states. According to Section 86 of 


fhe: Civil Procedure ode, the-Rulepot S: 


a state is exempt in British India from 
the jurisdiction of courts except with 
the asssent of the Governor-General. 
Besides as decided in statlliance is 
stalliance and Maharaja of Baroda 
(1912 P. D. 92) and Moghall vs. Sultan 
of Lahore, the Ruler of a state is exempt 
from jurisdiction in Great Britain. 
Hence having regard to the internal 
sovereignty of the states and in the 
absence of Federal Agency directly 
operating in the States, the only method 
of securing the object is to get the orders 
of the Courts enforced in the states 
though the state Agencies and this is 
to be done by Letters of Request to the 
rulers concerned. (Section 211). This 
the -Federal Court can look upon the 
Rulers as ministerial officers in this res- 
pect, may claim jurisdiction over them 
and.compel them to do their duties. 
Bute after the Letter of Request has 
been transmitted, the Federal loss all 
its power and is absolutely at the mercy 
of the State Court. 
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| ME NN 
Lastly, the Federal Court has some 


s miscellaneous functions. All authori- 


ties, Civil and Criminal throughout the 
Federation will be bound to recognise 
and enforce the decisions of the Federal 
Court as binding upon themselves. 
Powers for attending persons and dis- 
covery or production of documents and 


` x 


for dealing with contempt of Court have 
been conferred to the Federal Court to 
grant remedies. Besides, the Federal 
Court has the right to hear appeals frêm 
the decisions of a Railway tribunal and 
from decisions as to the amount of 
state's contribution in lieve of Corpora- 
tion tan. f139 c.). 
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Slater v. Worthington’s Cash Stores 
(1930) Ltd. (1941) 3 All. E. R. 
28 (C. A.) 


There was a great snow-storm on the 
20th January, 1940. Snow and ice 
were accumulated on the defendant's 
.leasehold premises. 
` taken to remove the snow or to warn 
the public of its presence. On Febru- 
ary 2, 1940, the plaintiff was walking 
through .the public street with her 


. mother and stopped outside the shop of. 


the defendant company while her 
' mother went into the Shop. While she 
was waiting there she became injured 
. due to the fall of a mass of snow which 


- was accumulated on the roof of the’ 


shop as a’ result of snowstorm.. She 
` claimed damages, alleging nuisance or 
négligerice. The defendants denied 
these allegations, and pléaded in 
' defence that these snowstorms were an 
act: of God:—Held (Per Scott and 
‘Goddard, L. J§. and Stable, J.) that 


> the accumulation of snow constituted 
 & nuisance of which the’ defendants 


must, be deemed to have had know- 
ledge. Since a period of- four days 
have -had elapsed during which this 
. could have been abated, and nothing 
. was done, the defendants: were liable 
“both in nuisance and also in negligence. 


N ote: —The case is “of first impres- 
sion. Up Law .placés a duty on the 
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occupier of property to abate within 
reasonable time any danger due to a 
fal of snow. See in this connection 


. Job Edwards Lid. ws. Birmingham 
. Navigations (1924) 1. K. B. 341, which 


was overruled in the Sedleigh-Denfield 
case (1940 A. C. 880). The true view 
is that, where there has been an oppor- 
tunity to abate the nuisance, the 


occupier is liable if he has failed to y 


abate-it. In the present case tliough 
the nuisance was nof due to the act of 


a stranger but to natüral causes, the 


same principle is applied. e 


. BISWANATH BANERJEE, M.SC., 
Editor. 


Haseldine v. C. A. Daw & Sons, Ltd. 
(1941) 3 All. E. R. 156 (C. A.) 


This appeal raised two questions in 
The first is as to 
the measure of duty of an owner of a 
block of flats towards a stranger who 
uses a lift for the purpose of visiting a 


tÉnant residing in one of the flats. The 


second one is as to the measure of 
duty towards the same stranger of a 


` company of lift engineers charged with 
` negligence in execution of a contract 


with - the landlord. For periodic 
remuneration the company of lift 
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engineers, A. & P. Steven Ltd., under- 


took to attend the lifts to keep them in. 


` proper condition and to report to the 
landlord if repair or alteration is 
necessary. ə ' 


Fhe plaintiff, a solicitor's clerk, was 
going to visit a client residing on the 
fifth floor of a block of flats. While he 


was ascending on @ lift it suddenly . 


stopped at the second floor and began 
to descend. The descent increased in 


` speed until the lift was suddenly 


arrested with a violent jerk at the 
. bottom in the basement, ‘causing the 
^ plaintiff a spinal i inpiry. The cause of 
accident was fourtd to be due to the 
faulty re-packing of the cylinder glands 
by a mechanic employed by A. & P. 
Steven, Ltd. In Engineers' 
there was nothing td suggest that the 
lifts were in a dangerous condition. 


Held :— (Per Scott, Clanson and 


Goddard, L. JJJ). (x) The defendant 
who was the owner of the flats having 
employed competent contractors and 
having acted on their advice, was not 
liable to the plaintiff whether the latter 
was an invitee or a licensee. 


(Clanson, L. J. dissenting). (2) The 


firm of engineers, A. & P. Steven Ltd.,- 


was liable to the plaintiff, because 
through their negligence the lift had 
been left in a dangerous condition with- 
- out any reasonable opportunity for 
intermediate examination. 


' BISWANATH BANERJEE, M.SC., 


Edttor.- 


report . 


Reference made under Section 213 
of the Government of India Act, 1935. 

In Re. Hindu Women’s Right to 
Property Act (45 C. W. N., F. R. 81) 

(Federal Court decision) e 


Gwyer, C. J. ` 
Varadachariar, J. 
eaumont, J. 
22nd April, 1941. 


Present: 


This was a special reference made to 


the Federal Court in its advisory juris- 


diction by His Excellency the Governor- 
General of India under Section 213 of 
the Government of India Act, 1935. 
The questions referred to were: — 


(z) Does either the Hindu Women's 
Rights to Property Act, 1937 (Central 
Act XVIII of £937),. passed by the 
Legislative Assembly ‘on Februuary 4, 
1937, and by the Council of State on 
April 6,- 1937 and assented to by the 
Governor-General on April 14, 1937. 

Or the Hindu Women’s Rights to 
Property (Amendment) Act, 10938 
(Central Act XI of 1938), passed in all 
its stages after rst April, 1937, operate 
to regulate (a) succession to agricultural 
land? | A 

(b) Devolution .by survivorship of 
property other than agricultural land? . 
(2) Is the subject of devolution by sur- 
vivorship of property other than agri- 
cultural land included: in any of the 
entries in the three Legislative Lists in 
the Seventh. Schedule to the Govern- 
ment of India Act, 1935. 

The occasion for*the reference was 
that the Hindu Women's Rights to Pro-. ` 


perty. Act, 1937; was passed hy the 
"CES | 
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Legislative Assembly of the Indian 
Legislature on the 4th February, 1937, 
. 1.6., before Part III of the Government 
, of#India Act, 1935, came into operation 

and before the plenary powers .of the 
Central Legislature were restricted "in 
any way, but was passed by the 
Council of State and assented to by the 
Governor -General after Part III had 
come into operation. After the intro- 
duction of Provincial Autonomy from 


the īst of April, 1937, the Centrale. 


Legislature had no power to deal with 
the subjects enumerated in List II of 
the Seventh Schedule to the Constitu- 
tion Act, so far as the Governors’ 
Provinces are concerned. "Laws with 
respect to: the '' devolution of agricul- 
tural land” can be enacted only by the 
Provincial Legislatures (entry No. 21 g, 
List Il). and ''wills, intestacy and 
succession, save as regards agricultural. 
land” appéars as entry No. os of List 
III, Concurrent List. | 

The Court decided that: — 

The Hindu Women’s Rights to Pro- 
perty Act, 1937, and the Hindu 
Women’s Rights to Property (Amend- 
ment) Act, 1938 

(a) do not operate to regulate suc- 
cession to, agricultural land in the 
Governors’ Provinces; and 

- (b) do operate to régulate devolliton 
by survivorship of property other than 
agricultural land. 

The ‘subject of Qawali by sur- 
vivorship of property other than agri- 
cultural land is incfuded in Entry No. 
7 of Lit III, Being covered by the 
word Asuccession. ’ 


— 


The main contention in the case was 
that the Act was beyond the compe- 
tence of the Central Legislature, so far 
as its operation might affect agricultural 


‘land in the Governors’ Provinces, and 


that if it were held to be in part beyond 
the competence of the Legislature, its 
prévisions were not severable, so that it 
could not even affect property other 


' than agricultural land. 


. But their Lordships referred to the 
well-known principle of interpretation, 
that general words in a statute are to be 
construed with reference to the powers 
of the Legislature which enacts it and 
that if the statute, so considered, proves 
complete, intelligible and executable 
by itself, it is to be upheld; and 
restricted the term '' property ” as used 
in the Hindu Women's Rights to -Pro- 
perty-Act, 1397, to property other than 
agricultural land. So construed, no 
part of the Act is beyond the legislatjve 


competence of the Central Legislature 


and no question of severing the valid 
from the invalid part arises. Their 
Lordships quoted with approval the 
decision of the High Court of Australia 
in D'Emden v. Peddar—'' It is in our 
opinion a sound principle of construc- 
tion that Act of a sovereign legislature, 
and indeed of subordinate legislatures 
such as'a municipal authority, should, 
if possible, receive such an interpreta- 
tion as will make them operative and 
notdnoperative.’’ Their Lordships also 
referred to. the similar decision in 
Macleod v. A. G. for New South Wales 


(L. R. A. C. 455). 
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. Another contention raised was that 


k. this Act of 19037 was never properly 


I 


passed at all. The reason for this con- 
tention was the stage and the time at 
which it was passed by the Council of 
State and assented to by the Governor- 
General (being after the introduction of 
Provincial Autonomy while the bill Was 


passed by the Legislative Assembly . 
To this, their Lordships 


before it). 


` replied that the Court may find it 


necessary to inquire into the proceed- 
ings of a Legislature for the purpose of 
determining whether an Act was or was 
not validly passed, ‘but the form, con- 


tent or subject-matter of a Bill at' the 


` time of its introtluction into or its consi- 


deration by the Legislature is a matter 
outside the jurisdiction of the Court. 
Hence the validity of the Act cannot be 
challenged only. on the ground that 
during the passage of the Bill from the 
Legislative Assembly to the Council of 
State, the powers of the Legislature 
changed. To the Court, the only 
relevant date is the date on which: the 
Act became law, viz., 14th April, 1937. 


Another point decided is that the term 
“devolution "' in entry No. 21 of List II 
and the term ''succession'" in entry 
No. 7 of List IIl of the Seventh 
Schedule to the Government: of India 
Act. both cover accession of interest by 


operation of the principle of survivor- ` 
ship. 


Although a remedial Act must be so 
construed as to give the most complete 
remedy warranted by the words used, 
the construction which is on the whole 


best calculated to give effect to the 
manifest intention of thé Legislaturé 
must be adopted, even if in a small, 
minority of cases such constitutPon 
results in prejudice rather than benefit ° 
to "those whom itis intended to help. 
This is the opinion of their Lordships 
of the Priv’ Council on the point which 
was referred to them by His Excellency, 
the Governor-General. . 7 


Ux * . 


°. : 
Another case under Section 213 of 


the Government of India Act, 1935. 
In Re. C. P. & Berar Sales of Motor 
Spirit and Lubricant Taxation Act, 


: 1938 (F. C. R., Vol. D. : 


In this case it was decided that an - 
Act of a. Provincial Legislature levying 
a tax on retail sales of motor spirit and 
lubricants at the rate of 5% on the value 
of such sales is not «tra: vires, the 
Provincial Legislature, since it is a tax 
on the sale of goods within the meaning 
of entry No. 48 in List II of the Seventh 


Schedule to the Constitution Act, and 


is not a duty of excise within the mean- 
ing of entry No. 45 in List I of that 
Schedule. 


Now the question = whether the 
opinion of the Federal Court is binding 
on the Courts below and on the 
Governor-General. This advisory juris- 
diction of the federal Court, analogous 


' to that conferred on the Privy Council 


by the Judicial Committee. Act of 1833, 


has given Pise to this nice point of law. 


If the decision givén by this Court on 
any question referred to it under Sec- 
tion 213 of the Government o& India 
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Act, 1935, be reckoned as its 
ment," then certainly it is binding on 
the Governor-General. as well as on the 
Ceurts below and appeal can be pre- 
ferred from this judgment to the Privy 
Council; but, if it is merely on opinfon 
in the literal sense of the term, then, it 
is evident that it-is binding neither on 
the Governor-General nor on the Courts 
below and no appeal can be made to 
the Privy Council from such a decision 
of the Federal Court (for an ‘appeal can, 
be brought to His Majesty-in Council 
only from a ‘judgment’ of the Federal 
Court and not from its opinion). 
Unfortunately, however, this point of 


law has not hitherto been raised before- 


the Federal Court and we are awaiting 
the decision of the Federal Court on the 


question whether the advice tendered . 


by it under Section 213 of the Govern- 
ment of India Act, 1935, is a “judg- 
ment” or an “opinion.” | 
KALI SADHAN BANERJEE, M.A., 
Third Year Law. 
* | * * 
Hari Ram Singh v. The Crown. . 
[a ederal Court Report, Vol. I.) 
Federal Court. 


Criminal] Law—Proceedings under 
Section 409 & 477A of I. P. C.—whether 


. consent of the Governor required under 


Section 270 (1) of the,Censtitution Act. 

The appellant, Hari Ram Singh, was 
a Sub-Assistant Surgeon in the Punjab 
Provincial Subordinate Medical Service. 
He was charged With offences under 
Section 409 and Section 477A of the 


- Indiae Penal Code for dishonestly mis- 


* judg- - 


appropriating, or converting to his own 
use, certain medicines entrusted to him 
in his official capacity and for wilful ' 
and fraudulent omission to record 
certain entries in the stock-book of the 
hospital in which he was working. 
Though convicted by the Magistrate, he 
was acquitted on appeal by the Sessions 
Judge solely on the ground that the 


` prpceedings had not been instituted 


with the „previous consent of the, 
Governor under Section 270 (1) of the 
Government of India Act, 1935. The 
High Court at Lahore held that the con- 


sent of the Governor was not required ~ 


and remitted the case to the Sessions 
Judge to be decided on its merits. On 
appeal, the case came up before the 
Federal Court. ° 


Their Lordships of the Federal Court 


- held, concurrently with the High Court 
. of Lahore,.that the consent of the 


Governor is not required for the insti- 
tution of proceedings against a public 
servant under Section 409; but, revers- 
ing the decision of the High Court, it 
also held that such a consent would be 
required for the institution of proceed- 
ings under Section 477A. 


KALI SADHAN BANERJEE, M.A., 
Third Year Law. 
* * * 
Re. an intended Action between 
V. L. Churchill & Co., Lid. & 
Lossberg (3A. E. R. 137) 
° (Court of Appeal) 
July 28, 1941. 
Practice—Service—Substituted Ser- 
vice—Proposed action against alien in 


Iz 


4 
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enemy-occupied country—service by 
advertisement in newspaper published 
in neutral country and circulating in 
country where alien resides. 

The plaintiff was a British subject 
and represented a company registered 
in England. The defendant was then 
living in Copenhagen and was for the 
time being under German jurisdiction. 


In 1932 the plaintiff company and the ` 


defendant entered into a econtract to 
pool certain patents and certain inform- 
ation and the defendant was to have 
certain shares in the plaintiff company. 
Neither was to do business in the terri- 
tory of the other. In order to com- 
mence proceedings against the defend- 
ant, then residing in Copenhagen upon 
this contract, the plaintiff company 
asked for an order for substituted ser- 
vice of notice of a writ. It proposed 
to advertise the notice of the action in 
a Swedish newspaper, which was said 
to have a circulation in Denmark. 

It was held by the Court of appeal 


that the law does not permit this sort of 
constructive service. The law relating 
to the constructive service has been 
laid down in Porter v. Freudenberg 
thus: “In order that substituted ser- ° 
vite may be permitted it must be clearly 
shown that the plaintiff is in fact unable 
to effect personal service and that the 
writ is likely to reach the difendant or 
to come to his knowledge if the method 
of substituted service which is asked for 
sby the plaintiff is adopted.” 


But as the German authorities 
scrupulously prevent notice of proceed- 
ings against persons in Germany or 
German-occupied territory reaching 
them, it was not in the least certain that 
such advertisement would ever reach 
the defendant. “Hence the Court could 
not allow this sort of constructive 
notice, being contrary to established 
law. 


KALI SADHAN BANERJEE. 
Third Year Law. 


— + 00 — 


OUR SOCIAL WELFARE WORK 


(The Social Welfare Work is organised every year by the Unmwersity Law College Union. This 
yea? too st has been successfully ‘done unde the guidance of our last General Secretary Mr. Kumud 
Kanta Roy. This report was read at a meeting of the Central Council of the Union. 


pss is the second year of our Social 
Welfare Work in the shape of 
village reconstruction. Last year it 
was conducted under the Secretáry- 
ship of Md. Abdul Mansur Habib- 
ullah, who:paved the way for us, for 
which I am deeply grateful to him. 

It is obvious that the undertaking of 
this sort of work is no simple thing. 
It involves a lot of trouble and worry. 
So we had to be alert on organising 
this almost a month before the above 
prescribed time. We had to approach 
many persons for collecting requisite 
materials and had to go through a series 
of arrangements. The following per- 
sons were approached : — 


(1) Mr. S. C. Mitter, 
Department of 
Bengal. - 


(2 Rai  Bapadur |, Debendranath 
Mitter, Assistant Director, Rural 
Re-Construction P sin, 
Bengal. 

(3) Rev. B. C.  Mukkerjee, Superin- 
tendent, Baptist Mission Hostel. 

(4) Mr. Jnananjan Niyogi of the 

: Commercial. Museum, Calcutta 
Corporation. 


Director, 
Industries, 


Besides them, we had to see, few 
other persons in ‘this connection. We 
had tgo to these persons thrice, four 


_ curing our requisite things. 
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times and even more than that for pro- 
Of course 
all’ of them were quite sympathetic to 
our work and assured us of all possible 
assistance. 


We had to prepare some special pos- 
ters for our purpose. 
famous booklet ‘Our India’ helped us 
greatly in this connecfion. Mr. Bankim 
Mukherjee, one of our "fellow students, 
drew up the poster-sketcheseso artistic- 
ally that they proved very much 
attractive. | 

A centre had to be found out for con- 
ducting our work. And all thanks are 
due to Mr. Chitta Ranjan Das, who 
made it possible to open the centre at 
Narajole, in the district of Midnapore, 
negotiating with Kumar Debendra Lal 
Khan, M.L.A., the local Zemindar. 

When the arrangements were in pro- 
gress, we, were sometimes alarmed by 
the rapid development of the Far East- 
ern situation. Many of those who were 
willing to take part in our work ceased 
to do so in view of taking precautionary 
measures against possible Air `Raid. 
Finally, we were five in all to form the 
party for undertaking the welfare-work 
—pnamely, Messrs. Chitta Ranjan Das, 
Bankim Mukherjee, Himangshu Rov 
Choudhury, Rajendra Nath Sircar and 
myself. 


Mr. Masani’s _- 
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We started for Midnapore in the 
` morning of'23rd December last. The 
journey was not very comfortable. 
However, we managed to reach Nara- 
jole early in the evening. We felt much 
. exhausted. But we were greatly re- 
 freshed by the nice entertainment of 
those who were specially directed by the 
Zemindar to look after us. We got at 


once very familiar, particularly with- 


two gentlemen, Kedar “Babu and 
Amulya Babu, who always helped us 
in every way during our stay. 

We were treated to a sumptuous 
dinner after sometime and then re- 
freshed ourselves. 


With fresh energy and aan we 
woke up sext morning and planned to 
start our work on that day. 


We explained our object to Kedar 
Babu. Asa teacher of the Local H. E. 
School he had great influence over the 
people. With his assistance we select- 
ed one of the rooms of the school-build- 
ing as our work-centre. The posters 
were hung up systematically on the 
walls of the room. The chair, table, 
blackboard and the benches were all set 
properly. 

Already we had to seek the permis- 
sion of the S. D. O. of Ghatal to hold 
meetings and to show lantern slides 
under- the Defence of India Act. We 
were glad that he conveyed his permis- 
sion through the officer-in-charge of 
Dashpur Thana on the day we þro- 
posed to begin our work. 


In the afternoon we got ready for the 
work of the centre. The petromax was 


lit up. We began our work. An in- 
troductory lecture was given touching 
upon all the points we had in view. 
We had the presence of as many as 20 
peeple, all of whom were illittrate. 
Our hope was strengthened. Himang- 
shu joined us that evening as he had 
taken leave of us for one day at Midna- 
pore Station owing to an urgent piece of 
business. I 

Next day in the afternoon we were 
"busy with collecting statistics. We 
toured the villages of Narajole and 
Lankagar with a view to see the actual 
conditions of the villages. 
stood that the giant of Malaria had a 
firm grip over tbe people. Almost all 
the villagers are constant victims to this 
great evil. Here and there we observed- 
many pools of stagnant water giving out 
bad and repulsive smell. Jungly 
places there were many. We passed 
over a market-place, where we heard 
the people of the surrounding places 
come to buy and sell twice a week. A 
great centre of marketing from where 
goods of different descriptions are sent 
out outside. Vegetables and butter are 
the two important — of 
export. 

The village of Narajole is pus most 
improved village in the whole locality 
andit is so because of the helping hand 
of the local Zerhindar. But it should 
not be supposed that the people are all 
educated and well-to-do. In spite of 
the improvements rendered by the 
Zemindar more than go% of the vil- 
lagers are illiterate. Excepting the 
officers of the Zemindar’s cutchePy and 
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a few other selected people, there is 
hardly any person who can sign his 
name properly. If it is the condition 
of Narojole, then you can well under- 
stand* what would be the condition, of 
the surrounding villages where the 
people do not receive any direct help of 
the Zemindar. There are X charitable 
dispensary, an English High School, 
and a Post Office in this village. We 
entered the Charitable Dispensary, and 
the doctor-in-charge welcomed us. Hé 
showed us.the different kinds of stocks 
of medicine. The stock of quinine, the 
famous malarial antidote, was good 
enough. | 


In the evening we began to get our- 
selves prepared for holding the night 
class. The Magic Lantern was pro- 
perly fitted and the slides were set in 


` order. 


The class used to commence at 7 P.M. 


This time was very convenient to the 
people, because they used to return 
from the fields after doing the harvest 
work -about half an hour before this 
time. 


We took up the adult class first, and 
then the posters on the topic of public 
health were explained. Last of all, the 
magic lantern show was demonstrated 
accompanied with lectures elaborately 
explaining the purport'of each slide. 
The number of people present in this 
class was more than fifty. They were 
very much enthusiastic. and. all heard, 
what we said, with greaj attention. We 
became more hopeful. The class was 
over ff about 9 P.M. 


On the day following we worked 


according to our usual programme. In. 


the afternoon we went out for collecting 
statistics. The people mainly consisted 
of Hari, Dome, Bagdi, Moochi and 
Santhals. Almost all these people are 
iliterate. Most of the people are culti- 
vators. But the pity is that they are 
heavily bent down under the weight of 
debt. The people of Narajole are no 
exception fo the precarious condition 
of the Bengal cultivators. The soil of 
Midnapore, especially in the area of 
Narajole and near about Narajole, is 


extremely fertile, as fertile as the soil ' | 


of Barisal, the granary of Bengal. But 
that old paradox rameasns ‘ Poverty in 
the land of plenty '. . 

This day in the night class we noticed 
that the people showed more eagerness 
than before. We took down the names 
of those people who promised to attend 
regularly our night class. Kedar Babu 
helped us to find out the really illiterate 
but serious people. The class was 
taken up by Chitta. Two nice little 
lectures on cottage-industry and rural- 
hygiene were given by Bankim and 
Himangshu respectively. Finally 
Kedar Babu spoke a few words ex- 
plaining to the people about our good 
and noble movement. 

On the 27th in the morning two of 
our party, Bankim and Chitta left for 
home owing to unavoidable circum- 
stances. Though the party strength 
was weakened we, the remaining three, 
along with Kedar Babu, carried on our 
work with the same vigour as beforc. 
In the afternoon we went out into the 
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interior of some adjacent villages. We 
. passed through two or three villages. 
Two rivers we noticed one—the 
Kangshavaü (or Kasat) and the other 
Shilavati (or Shia). These rivers 
serve the purpose .of irngation to 
extent. _ But people mainly 
depend on the natural rain water for 


irrigation. The flow of water was very - 


meagre when we saw the rivers. But 

we heard that in the rainy Season they 

would assume an altogether different 

appearance. Sometimes in that season 

_ they would cause a disaster to the 
` people in the form of a flood. 


The night-clags was held duly. The 
number of adults was almost 30. This 
night, too," we took down some names 
of new adults. The strength of the 
number of students rose to more than 
forty. We took up the Kindergarten 
method to some extent in this class. 
In*explaining the letter Pa (or) of the 
word tet  -“Patal’, we took the 
help of an actual leaf with its branch. 
By the help of a-knife, the inside of the 
leaf was cut off triangularly so that the 
whole thing looked exactly like a big 
+ ‘Pa’. ws ‘Lata’ was explained 
by means of a real creeper. The ciass 
was -very much interesting to .the 
people. The reaction was felt soon. 
A truly illiterate adult was asked to 
write *t.Pa', % Ta'and, 4 ‘La’ 
and he nicely passed the test. 

Next day we followed the usual ro- 
gramme. The afternoon was devoted 
to collecting statistics. The night class 
Was "T held. 


We heard, in the mean time, that 
cholera had broken out in an epidemic 
form in some parts of ' Dashpur' thana 
(we were under the jurisdiction of this 
thgna), and almost in the whdíWe of 
‘Keshpur’ thana (one of the adjacent 
thanas). We were rather afraid and 
were thinking of how to help the poor . 
people. But fortunately the District 
Health Officer was very alert in the 
matter. He sent out Sanitary Inspec- 
*ors all over the affected areas. One 
of the Sanitary Inspectors named Gour - 
Babu, had to put up with us. This 
gentleman was very much helpful to 
us. He lectured on ‘‘Cholera, its 
prevention and treatment” on two 
occasions, facilitating greatly our work 
in respect of Village-sanitation. We 
heard of a very bad system prevalent 
amongst the lower classes of the people 
in the cholera ridden areas. They do 
not burn the dead bodies of the patients 
from Cholera. Instead they would 
throw away the corpses in the open 
fields. It is a curious phenomenon 
indeed. We did what we could 
possibly do against this system in the 
form of propaganda. e is 

We had always in mind the report 
of the growing bad situation in the 
Far East. The news of the bombard- 
ment of Rangoon made us to some 
extent panicky.» We, therefore, de- 
cided to start for Calcutta as soon as 
possible. Accordingly, we settled that 
we would start on, the 30th December 
early in the morning. We had then 
only one day. at our disposal, the last 
day of our work. We arramBed a 
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meeting. on the 29th in the evening. 
Sushil Babu, the. Manager of the 
Narajole Estate, presided over it. The 
meeting was largely attended. Report 
of owr work of the previous days was 
given by me, and particularly, fhe 
method of teaching the adult literature 


.was demonstrated. Rajen Babu gave 


a nice little speech on '*Rural Hygiene 
and Morals'. Kedar Babu gave us a 
farewell address on behalf of the local 


.people. last of all the President com 


Ld 


plmented us heartily and told the 
meeting that he was grateful to all of us 
for what we had done in their area and 
that our names would always be 
associated with the history of Narajole. 
He promised that he would extend all 
co-operation to the cèntre. We an- 
nounced in the meeting that the charge 
of the work would fall upon Kedar 
Babu after our departure and appealed 
to the people for maintaining the work 
of the centre in future. The people 
gave their express consent. The meet- 
ing was then over. Next morning we 
started for Calcutta. Sushil Babu, 
Kedar Babu and Amulya Babu came 
to see us off. We were really pained to 
part with them. They too were the 
same. A week was enough to cement 
our friendship. We told them that we 
would in the future see the centre of our 
work. The University" Law College 
would not forget what it had created 
with their help and co-operation. 

In conclusion it is my duty to express 


my sense of gratitude, to those who ` 


helped me in carrying on the work to 
succes? I am greatly indebted to 


Rev. B. C. Mookerjee, Superintendent, 
Baptist Mission. Hostel, and Secretary, 
Bengal Adult Education Committee, 
who helped me greatly with his friendly 
advice and co-operation, but for which 
I would have encountered a series of 
difficulties. Our debts to Kumar 
Débendralal Khan, the noble Zemindar 
of Narajole, are unredeemable as he 


made it possible for us to conduct the 


work at Narajole by providing us with 
food and lodging. I thank most 
cordially the Director and the Publicity 
Officer of the Department of Industries, 


Government of Bengal, Rai Debendra- ' | 


nath Mitra Bahadur, Assistant Director 
of Rural Reconstructien Department, 
Government of Bengal, and Mr. 
Jnananjan Neogi of the Calcutta 
Commercial Museum for their kind 
help and support in our work. I am 
grateful to our revered Vice-Principal, 


` Mr. A. C. Karkoon and to Professor 


R. M. Majumdar, the President of our 
Union, for their valuable advice and 
encouragement. Last of all I express 
my hearty thanks to Kedar Babu, our 
best friend at Narajole, the members 
of the Working Committee of the 
Union, and lastly to those friends who 
accompanied me in the campaign for 
their help and co-operation. 


Brjoy KRISHNA Nac, 
Secretary, 


Social Welfare Sub-Commitiee, 
University Law College Union, 
Calcutta. 
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THE REPORT OF OUR FLOOD-RELIEF WORK , 


P is greatly deplorable `that flood 

havoc has become a permanent 
feature in the life of Bengal. Every 
year it would occur somewhere. No 


sooner had the loss due to the flood at. 


Vola and Noakhali been repaired than 
another flood appeared in some parts of 
Burdwan. ~ 


The last flood at Vola and Noakhali 


'. took away many men and much 


material and the loss was tremendous. 
Relief work was done by various 
organisations in the affected areas, and 
the people by now have recovered to a 
great extent from their utter misfortune. 
Temporary relief is of no value until 
a permanent scheme of relief has been 
devised. 


Let me mention here what we have 
done for.the relief of those distressed 
people. ` 


My impetus for doing the relief work 
on an organised scale was derived 
from a notice of the last out-going 
General Secretary of our Union. 
Accordingly I drafted a resolution to the 
effect that a temporary flood-relief Sub- 
committee should be formed. My 
desire was fulfilled. 
was duly passed at a meeting of 
the Working Committee of the Union. 
And the responsibility of the Sécre- 
tary was placed on me. The otber 
members of the Sub-committee con- 
sists of: — . 


The resolution: 


e (i) Mr. Kumudkanta Roy, Gene- 
ral Secretary, (Ex-officto). 
(2) Mr. Satyabrata Guha. 
(3) Mr. Basanta Mookerjee. 
(4) Mr. Maula Mahammad Ali. 
(s) Mr. Sudhin Banerjee. 
(6) Mr. Biswanath Mookerjee. 


The Puja vacation began so early this 


e 


year that we were partially hampered in. 


carrying out our work properly. We 
could not raise so much subscription as 
we expected, because of the time being 
short at our disposal. Subscriptions 
were raised from both- the Professors 
and the students and were collected in 
two instalments. An amount of Rs. 10 
were allotted by the Union authoritiés 
to this relief work. We handed over to 
the Bangiya Sankat-tran Samiti of Sir 
P. C. Roy, Rs. 40 as a relief donation to 
the distressed people of Vola and 
Noakhali. 


We had always in view to undertake 
a tour of the flood-deyastated areas so 
that we could see with our eyes the 
actual conditions of the people. We 
could not manage to undertake the tour 


-of Noakhali but the tour of Vola was 


done by me and Mr. Satyabrata Guha 
together. Let me here describe what 
we saw there. 


Bhola, the island sub-division of the 
district of Barisal, is so geographically 
situated that it may readily be victi- 
mised by any rough cyclone fem the 
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has'got almost the same geographical 
position). The people there are mostly 
of the cultivator's class. The major 
portion of the population comprise’ of 
Mahomedans. There are many land- 
less labourers.. These peeple entirely 
depend on their daily earnings without 
which they have to starve. And this 
starvation is frequent amongst them. 

By the time we visited the place, thy 
people had recovered to a great extent 
from their distress. Notwithstanding 
that, broken houses were many, fallen 
trees were countless, and the number of 
ill-housed, lea, ill-clothed people was 
not insignificant. Alas, the victims of 
the awful whim of Nature! But two 
sights were gratifying—one, of the 
growing green paddy crops and the 
other, of relief centres. 

There was a luxuriant growth of 
paddy crops in the fields. The people 
had done their best in effecting this dis- 
regarding all their disadvantages owing 
to the flood. The Government aided 
the people with free supply of paddy 
Seeds in a conspicuous manner. It is 
' hoped that the distress of the people 
would be greaty alleviated after the 
harvest. ' 

Many relief organisations rendered 
- satisfactory help to. the distressed 
people. The Ramkrishna Mission, the 
Varat Sevasram Sangha, The Pabna 
Satsanga, and the Congress were. the 
most conspicuous amongst them. Tliey 
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. distributed’ clothes amd rice. 


from time to time. 
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Bay of Bengal. (By the bye, Noakhali | 


opened several centres wherefrom they 
As a 
matter of fact, without the help of 
these organisations the State help would 
have been of little value to the people. 
Thanks to them all for their = 
hamanitarian spirit. 

Last of all, I iball be Sulina an. my 
dnty if I do not express my sense of 
gratitude tp those who helped me in this 
connection. I am greatly indebted to 
Professor Ramendra Mohan Majumder, 
the President of the Union who always 
guided me by giving his valuable advice ` 
Mr. Kumud Kanta 
Roy, General Secretary of the Union, 
Mr. Satyabrata Guha, Assistant General 
Secretary of the Union, Mr. Sunil Pal 


and Mr. Biswanath Banerjee, Secre- 


tary-in-Charge of Magazine, always co- 
operated with me in carrying out the 
duties, for which I am grateful to them. 
I thank the class-representatives, *and 
the members of the Sub-committee 
most cordially for their whole-hearted 
assistance. 

I am sure that our College will not 
lag behind whenever there will be any 


need for humanitarian service. It will 
always keep up its lofty tradition, 


` BEJOY KRISHNA NAG, 
I Secretary. 
- Flood Relief Sub-Committee, 
University Law College 
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` UNION NOTES 


ecur feature of the College 
Union of this session is that the 
officers of the Union were elected un- 
animously to their*respective portfolios. 
It deserves special notice in view of the 
fact that in.previous years election was 


. the result of heated contests and consi- 


Á 


derable unpleasantness. This proves 
the popularity of the present officers of 
the Union. The last. election has 
proyed that in these days of progress, 
reactionaries cannot have any shelter in 


a college like ours. 


* * o 7 * 

The ‘‘Freshers’. Social” of -the 
College -was held very neatly in our 
Library Hall on the 17th Septem- 
ber. Our. beloved Principal P. N. 
Banerjee, M.A., B.L., P.R.S., Barrister- 


at-Law, M.L.A., presided on this occa- 
“sion. ` The national anthem was sung 


at the beginning of the ceremony by 
the students of thís College. Next 
followed the musical soiree. Our 
thanks to the energetic General Secre- 
tary and the members of the Working 
Committee of the College Union for its 


"grand success. 
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` On account of the uncertain situation 
in the near east our College remained 
closed for the whole of January. This 
unexpected holidays put us in great 
deal of trouble. Our programme of 
work was cónsiderably hampered. We 
had to postpone our All-India Debate 
Competition as it was not possible for 
us to arrange any sort of protection to 
the competitors in the event of Air 
Raids here. 

. * * * 

The Annual Social of the College was 
performed with great success on r2th 
March last in our College Hostel better 
known as Hardinge Hostel. On ac- 
count of the absence Sof our Social: 


Secretary the Working Committee of 


our College Union appointed a Con- 
venor to carry on with the Annual 
social. The Convenor was under the 


direct control of a Social Sub-Com- ` 
mittee formed among the members of 


the Working Committee of the College 
Union. - 
* "T * * 


Like previous years this year too at 
about 4-30 in the evening we served 
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refreshments to all the students of our 
College. This happy gathering reminds 
us of our Byoya day. There was a 


lile deviation from our usual practice. . 
Eveg year we used to arrange a 


. drama in Annual Social staged by *the 


students of our College. But this time 
on account of the uncertainesituation of 
Calcutta it was not possible to cling to 
our old traditions. The usual dramatic 
performance was replaced by a variety 
entertainment which was arranged: with 
success in the University Institute. In 
this connection we must thank - our 


President Professor R. Majumdar and. 


the Vice-Presidents of our’ Union and 
our Acting Principal Mr. A. C; Karkoon 


for their undivided care and attention in 
All the 


the activities of the Union. 
while they were eager for our success 
and confident in our endeavours and 
happy in our achievements. ' 


t< 


* * ag 


The. delay in publication of this 


' number of our Magazine is due to some 


unforeseen circumstances. The paper 
was not available in due time. We had 


, to depend on the mercy of paper mer- 


chants up till the end of February. 
Next difficulty was that.our friends 
who promised to contribute articles 
could not submit the-same in due time. 


_ Notices of reminders were sent but un- 


fortunately majority of them were out 
of Calcutta in connection with recent 
evacuation. In our Magazine we enter- 
tain articles on Rw only. This is 
perhaps one of the reasons why we get 
very Jttle. response from our. friends. 


' subject is not very difficult. 


By articles on law we don't mean 
that they must be absolutely original, 
for originality is a quality which is 
difficult to achieve, though we believe 
our college will help its growth. The 
budding contributors are reminded that 
they should not be frightened at this. 
The field of law is very wide. Toa 
zealous inquirer the selection of a 
The 
professors may also be consulted for 
proper choice of subjects. Even if any 
body cares to look into the daily papers 
the reports of debates of the Legislative 
Assembly and Council, he will be pro- 
vided with sufficient food for thought 
and research. We ope that this 
appeal will in future flood our editorial 
office with articles. : 

* I + * l 

As regards the extra—academic acti- 
vities. of the Union we note with 
pleasure that a Union Relief Fund was 
formed in aid of the sufferers from the 
devastating cyclone of Noakhali. Mr. 
Bijoy Nag who was entrusted with this 
relef work, performed his duties to 
our satisfaction. 

- * k * 

On the 26th March the students of 
the Law College Union met the Hon'ble 


Mr. P. N. Banerj in an afternoon 
party at their Library Hall in the 


` Darbhanga Buildings. The students 


did everything with zeal and gusto to 
greet hint on this occasion. It has 
been deemed as an occasion with a 
Capital ‘O’. There was no ostenta- 
tion in the decoration of the Hall but 
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every detail was remarkable for its | 


beauty and propriety. With absolute 
dignity and calmness the members ‘of 
the Union managed to arrange every- 
thing smoothly. There was cheerful- 
ness in the atmosphere and when the 
popular figure, of Mr. Banerjee- was 
within sight, 
from his seat to pay respects to him. 


everybody stood up’ 


Mr. Banerjee received the greetings of ` 


love from the students with his usual 
gentle smile. He was garlanded amidst 
claps and cheers. In accordance with 
the programme- the opening song was 
` sung’ by the students in chorus. This 
was followed by an address from Pro- 
fessor Majumdar, the President of the 


Union. He welcomed Mr. Banerjee on: 


behalf of the students -dilating on the 
fact that, every one of the students 
thought it to be a proud privilege to 
meet the honourable. minister in such an 

- informal way in the old much beloved 
. Library Hall. Mr. Sunil Paul then rose 
to deliver a rather short speech which 
was none the less interesting (as it was in 
keeping with the spirit of the informal 


meeting that brought- the: students into 


closé contact with their.loving Princi- 
pal). In rising to reply Mr. Banerjee 
in his own inimitable way expresse 


. thanks for the invitation accorde. to. 


hin? by the students. The striking note 
of his speech was revealed: when he 
said that he,liked to be the Principal of 
this College reading with the students 
and living the life of a student. The 
ministerial responsibility which he now 
qwns had no glamour for him. He 


preferred, the affectionate kinship that 


bound him with his students to the 
glory and fame of being the Minister- 


‘in-charge of the most advanced pro- 


° vince of India. 


Such a note as this 
touched a chord within and all the 
students were full of joy and admira- 


. tion, when Mr. Banerjee's inspired 


speech came to a close. The pro- 
gramme for the evening had its usual 
closing song by Sm. Niharkana Debi. 


BISWANATH BANERJEE, M.SC., ' 
.', Editor & Secretary-in-Charge 
-of Magazine | 


- 


Calcutta University Law College Union 


"w 


Officers for the Session 
1941-42 


° A oe a 


President :° 
* 
PROFESSOR RAMENDRAMOHAN MAJUMDAR, M.SC.,' B.L. 


Vice-President : 
PROFESSOR S. N. BHUTTACHARYA, Barrister-ai-Law. 


Vice-President & Treasurer : 
PROFESSOR ASOKE CHANDRA SEN, M.A., M.L, 


Vice-President & Editor-in-Chief. 


PROFESSOR JAJNESWAR MAJUMDAR, M.A., M.L. 


General Secretary : 


Mg. Kumup KANTA Rov—Third Year Law, 


Assistant General Secretary: 
Mr. SATYABRATA GUHA—Third Year Law. 


` 
-— 


Joint Secretary in charge of Debates : 
Mr. Propyor MooxzRJEE—Second Year Law. x 


Editor & Joint Secretary in charge of Magazine : 


. 


` Mr. BISWANATH BANERJEE—Third Year Law. 


e 
- Joint Secretary in charge of Social : 
Mr. MANORANJAN Basu Roy—Second Year Law. 


> LOL s= 


_ MEMBERS OF THE WORKING. COMMITTEE ` 


. Rabindra omar Bose 


Suhritgopal Dutta 
Pareshnath Chakravarty . 
Sadhankumar Banerjee 
Sunilkanti Paul 
Biswanath Mukherjee 


. Rabindra Kumar Bosë 


Phanibhusan Mondal : 
HiralalsGhosh 


Dwijendranath Chaudhuri 


Biswanath Banerjee 
Kumad Kanta Roy 
Netai Das Ray 
Manoranjan Basu Roy 


Bimal Kumar Mookerjee ... 


Rabin Mittra ... - 


Prodyot Kumar Meskens: 


Jnanendra Mohan De 


Prafulla Kumar Chaudhari 
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n A 8c Mr. 

WI B 14 . 

HI I’ 19 - » 
II Berz «e ,, 
II G 22 j 
II L I6: 
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H I r *3 


Debabrata Mittra . 
° Amaresh Ch. Banerjee 
Sudhindranath Bose 
Bibhas €h, Mondol 
Bankim Mukherjee 


».. Bijoy Nag  ..- 
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Co-opted by the Elected Ementa 


. Sudhin Kumar. Banerjee TT 


Sankarananda Mookerjee .. 
Sunil Kanti Paul f 


Sadhan Kumar Banerjee ie 


E 
` 


He 


II E ro 
IE20 -., 
IILG22 `., 
H D 12^ 


Suhritgopal Dutta 
Bankim Mookerjee ° 


- i — Güha 


1 


_ © 1941-42 - 
Elected ‘Representative 
HA 8 Mr. Asoke Kumar Ghosh 
IIl B 37 , Bhupesh Chandra Datta ..: 
II E 33 , Biswanath Mookerjee 
II] E 3 » Debabrata Mitra L 3s 
JII I r3 „ Amaresh Chandra Banerjee 
II J" 22 , Sudhindranath Bose 
II A I6 » Amal Kumar Pal 
H B I9 „ Amal Kumar Roy 
JI E 23 .  , Arun Kumar Banerjee 
IIF 8 » Bibhas Chandra Mondal ... 
II G 13 , Nirmal Chandra Khasnabis. 
II H 30 , Bejoy Kumar Nag 
Tarachand Ghosh 


` Mr. Paresh’ Nath Chakravarty ` 


. RECEIPTS 


| EXPENDITURE (ACTUAL) 
Rs. A. P. Rs. A. 
Opening Balance— r, "DEBATES: 
ith the Registrar 85 0 6 ` Jubbulepur Comptn. 88 
With the Treasurer o 6 9, Gauhati Comptn. 68 o 
Inter-class D 22 IO 
85 7 3 All-India 499 8 
Advait ii charges uu 20 O O Miscellaneous IO I2 
Sale do edd of old copies 
" 6 o 689 8 
Sale proceeds, of the Radius 2. MAGAZINES ° 
Lanern 6 9 First issue 200 I2 
Realisation of Union fees from Cash Prize 40 O 
students with the session 2,054 O O I 
. °. 240 I2 
3. SOCIALS: . 
Annual ... 634 13 
Prize Distribution . 65 I 
Welfare work IT3 8 
- Farewell (to Dr. M, 
Bhatacharyya) 14 9 
| 827 I5 
* 4. Mepats: (ten) 54 8 
5. STATIONERY ... 9 
6. REMUNERATION 57 O 
Typist 40/- 
7 | Pen rz/- 
7. MISCELLANEOUS 27 I2 
. | 8. COLLEGE PEONS 13 8 
: | 1,021 IO 
' | Cash in Hand 269 IO 
* | -- TOTAL pt 219 40 | TOTAL 2,191 4 
a 
e * 
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-Calcutta 


University Law College Union 


- Abstract of Accounts (1940:41) 5 
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Ste University Law College Union ° 


Annual Budget (1941-42) e 


e 
: TER 
(This Budget was drawn by the Secretaries and Was duly passed by the Working Committee 
and the Central Council of the College Union — Tur Enrrog, U. L C M ) 


PROBABLE RECEIPTS ° | PROBABLE EXPENDITURE 
Rs. A. P. ` (1) MAGAZINE: Rs. A. P 
ening Balance .. 269 16,0 : (a) First Issue: .. 230 0 0 
Op n ae .. 2.600 o o | (>) Other 2 Issues ... 500 O O 
Mon ii a | (c) Prizes m . 30 O 0 
Sale of Magazine and ' e (d) Blocks and others costs ... 50 0 0 
Advertisement charges ... + 40 0 O | 
810 o o 
(2) DEBATES: 
: (a) All-India Competition ... 539 0 o 
Inter-class Competition ... 30 0 oO 
. | (c) Debate tour 60 0 c 
° | (d) Competition at other places 50 0 O 
| (5) SOCIALS: 
š | (a) Welcome to Freshers ... 60 o o 
7 - b) Prize Distribution "sens SUD. 10-50 
| c) Annaual Social .. 600 0 o 
| (d) Welfare Work .. I40 O O 
à | 870 0 o 
| (4) GENERAL: 
} 


, (a) Farewell to Ajoy C. Dutt, Esq., + 
_ ' Ex-President of the Union 50 O O 
(b) Unveiling of Dr. d odi S 





| Portrait .I00 O O 
I50 O O 
I (5) REMUNERATIONS : ` 
(a) Typist a .. 40 O O 
3 Union bearer se T 0 
c) College Peons č / + 23 O O 
° 80 O O 
P Re-union af ex-ctudents ... ro0*0 o 
| (7) Medals *.. 60 0 o 
(8) Contribution to Flood-relief 
Fund (fund to be raised = 
: by open subscription) ... ro o o 
(9) Stationery  ... uw I5 O O 
; es Miscellaneous ° ... 35 0 O 
(ix) Reserve Find » .. IOO O O 
(r2) Cash in Hand e .9 1070 
i TOTAL `. 2,909 I0 O TOTAL .2,900 IO O 
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UNIVERSITY LAW- COLLEGE ATHLETIC COUNCIL 
1941-42. 


; 


* Members : 
. P. N. PANERJEE, D B.L., P.R.S., Barrister-at-Law, M.L.A., Principal, 


Minister, Government of Bengal. 
. S. K. GUPTA, M.A., B.L., B.Litt., Ph.D., Barrister-at-Law, 


aaa of Games. 
. 9. N. BHATTACHARYYA, Barrister-at- Law. 
SITARAM BANERJEE, M.A., B.L. 9 


Joint Secretaries 


Asst. General Secretary . 
Cricket Captain 
Cricket Vice-Captain . 


-Hockey Captain 


Hockey Vice-Captain . 
Football Captain 

Football Vice-Captain 

Volley & Basket Ball Captain . 
Volley & Basket Ball Vice-Captain 
Indoor Games Captain ... . 
Indoor Games Vice-Capiam . . 
Sports Captain 

Sports Vice-Captain 

Tennis Captain . 

Tenwis Vice-Captain 

Rowing Captain 

Rowing Vice-Capfain . ` 
Gymnasium Secretary 
Gymnasium Asst. Secretary 


a 


- ` 


` 


t, 


RAJENDRA GUHATHAKURTA, Physical Instructor. 
I. BENOYENDRAMOHAN MITRA. 


2. NIRANJAN SINHA. ' 
SATYAKIRTI GHOSH. e 
BAIDYANATH BOSE. ° 

S. M. AIYUE. 

SUSI KANJILAL. 
AMARENDRA CHAUDHURI. 
SANTI CHATTERJEE. 
SAMARENDRACHANDRA DATTA. 
BENOYKANTI NAG. 
AMULYKUMAR MANDAL. 
NiRMAL KUMAR MITRA. 
SUNILKANTI PAL. 

SUKUMAR MOOKERJEE. 
JITENDRALAL BHATTACHARYYA. 


SITAL KUMAR ROYCHOWDHURY. 


CHITTARANJAN Das. 
SUNIL KUMAR SEN. 
BIRENDRANATH BANERJEE. 
GOVINDACHANDRA KUNDU. 
BHUPESHCHANDRA DATTA. 
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Where to Buy Your Books From : 


W E- have a large and varied stock of Law books and m can see here anto 
that you may like to examine. - 

We take care to keep ourselves informed of all new books and new eado > 
and when dealing with us you feel certain that you will get'only the latesi” ` 
editions or reliable information. Every information that you may desire to have 
before you decide to go in for a book is yours for the asking withput any sort of 
obligation. ` ° ° 

Our management is in the hands of a body of Advocates some of whom have 
been students very recently. They are therefore fully conversant with your needs 
and requirement. 

Your co-operation ‘afid help will be our chief asset and your satisfaction our 
only aim. Your suggestions as to how bes& we can serve and please you will be 
most gratefully received. 


| S € SARKAR & SONS LD. 


"Rs Law PUBLISHERS AND BOOKSELLERS 
E 4-1-1C, COLLEGE SQUARE, (East) CALCUTTA. 
i ‘Teiegrams: " LUBBOOKS ” Telephone BB 8:8 
i N.By— We open shop at 9 a.m. for the convenience of the Students 









NOTICE OF REMOVAL 


UR office and show-room have been removed .from ^^ 
No. 15, College Square, Calcutta, to a more spacious 
room at No. P 13, Ganesh Chunder "enn. Calcutta, ` 
near Wellington Square.. . |. . | 

















* 


Law books for students may be had (rom our office 
at No. P 13, Ganesh Chunder Avenue'qr from No. 9, 
Shama Charan De Street, Calcutta, where we ~ have 


opened a Branch shop for the convenience of our student 
friends and patrons. _ š 








Eastern iw House Ltd: 
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You are. L .to know the Law, z: t 
: " H. to undefstand Che basic legal principles and : Üs 
Ca _ HL to- ascertain what degree. ‘of knowledge er 
d is ies Aj ‘you: by. ‘reference to the, PX 
| OR Üreerity Questions; er wee, & I, 
"iut . E oe a to x^ 


eS he ¢ x 
1 


r 


TEES CM | 
di Is riot enough for you  ..z oa tat 
I; to go through: xà bead-roll: of cases; (DE. DRE 
y II.. to read an ill-ássorted collection of extracts” 
e - * from- the. head’ notes - of- reported . ‘cases, or. : 
i | MI. tó. memorise `: mere catechisms, - poe Xu 


E A student’ s text book should:  déal with PN ~ E d 
"principles" of. Law and ‘should fulfil. the tests 
E 'above- and “should . not be: a mere . 
catalogue of. case-laws. p : 4 M 


"^" 


^. The following two books by A. C: Ghose: M.A.B. L, 
3 Advocate, are perfect models of what a student’ s d 
p - publication should be :— ; 
The Principles of tada of Properly, 13th Ed. 1940—Rs. 2/ y T2 
y - (Bigger Edition for advanced students—Rs. .6/8/-) 
The Principles of Anglo-Mahomedan Law, 5th. Ed.—Rs. 2/8- — 2 
( Bigger | Bowen ‘for advanced Sfudents—Rs. eke 


| Uo Ciuguice of : l "" 
i M. C.SARKAR & SONS 


Booksellers & Publishers 
i4, COLLEGE SQUARE, CAL. 


B. GHOSE, B. Sc. 
ç "SAR'AT VILLA" 
, dj : 26, Girish Mukherjee Roads e 
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